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INTRODUCTION

Defendants the City of Los Angeles and John Lewis (“City”)
appealed and plaintiff Aaron Leider cross appealed following the
revealing six day trial of this taxpayer action for injunctive relief under
Code of Civil Procedure §526a. The evidence received during trial
established that the elephants housed in the Elephants of Asia Exhibit at
the Los Angeles Zoo are subjected to shockingly cruel and inhumane

treatment, 1n violation of numerous statutes and regulations.

Most fundamentally, insufficient space, a substandard living
environment and poor care plague the elephants in the L.A. Zoo. In this
environment, they are forced to traverse the same areas over and over,
compacting the ground until it is as hard as concrete. This causes cracks
in their toes, which become infected because they are often forced to
stand in their own urine and fecal matter. At the same time, they are
teased by the presence of lush vegetation, which is made off-limits by

nearly invisible electric wires.

This combination of hard ground and extremely limited space

produces profound frustration, a sedentary, boring existence, obesity and

1069558.1



related life-threatening physical problems. This space-related frustration
in turn produces repetitive bobbing and rocking in place, known as
“stereotypic behaviors.”  These behaviors themselves seriously
compound and exaggerate the problems associated with their foot cracks

and abscesses.

The flaws inherent in this facility also combine with the
shockingly inadequate training and experience of the City personnel
entrusted with the care and safety of their elephants. The record
confirms that Zoo personnel: (i) have no training regarding wild
elephants; (ii) seldom observe basic requirements regarding proper care
for captive elephants; (iii) fail to keep proper records; (iv) fail to
routinely monitor key indicators of the health of the elephants; and (v)
the staff (at the highest levels) maintain anthropomorphic fantasies about

what elephants actually need and want.

The combination of the abusive nature of this facility and the
inadequate expertise of the Zoo personnel produce various kinds of
injuries, as well as needless physical and psychological suffering.
Inexorably, these factors lead to the premature death of the elephants

forced to live in this facility. In fact, the evidence at trial was
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undisputed: the Asian elephants at the Los Angeles Zoo die fully ten

vears vounger, on average, than in all other North American zoos.

On this record, the trial court (“Court”) resolved nearly all of the
factual questions in plaintiff’s favor. But, even so, the Statement of
Decision did not acknowledge or apply most of the significant,
uncontradicted facts. Instead, the Court granted three very narrow
injunctions. The Court: (i) enjoined the City from physically abusing the
elephants with bull hooks; (ii) ordered the City to force the elephants to
engage in additional exercise; and (iii) ordered the City to rototill the
hard ground to minimize further injuries. The City appeals the latter two

injunctions.

However, the Court declined to go further, concluding that most of
the animal cruelty Penal Codes and the Federal Animal Welfare Act,
under which plaintiff seeks relief, uniformly failed to provide a sufficient
“standard” which could be enforced. Plaintiff contends that this
conclusion was error, indeed the same error prompting this Court to

reverse the summary judgment previously entered in favor of the City.

As explained infra, as a matter of law, each Penal Code section,

the Animal Welfare Act and the Code of Civil Procedure §526a "injury"
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prong all provide their own standards. Measured by their plain meaning
and legislative mandates, plaintiff proved that each was repeatedly

violated, on a largely uncontroverted record.

1. The City Appeal

In their appeal, the City takes no issue with the fact finding of the
Court. Instead, they argue that the Court was without power to issue
even the narrow injunctive relief ordered because, according to
defendants, there is a prohibition against enjoining criminal conduct.
The City is wrong. The City bases its argument largely upon one case,

interpreting a superseded version of Civil Code §3369.

The City is well aware that §3369 was amended in 1977, after the
case on which it relies was decided. §3369 now provides that "Neither
specific nor preventive relief can be granted ...to enforce a penal law,

“except ... as otherwise provided by law.” '

Code of Civil Procedure §526a, upon which this action is based,

is such an “otherwise provided by law” statute. It specifically authorizes

taxpayer actions to enjoin “any illegal expenditure of, waste of, or injury

! All emphasis is added, unless indicated otherwise.
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to, the estate, funds, or other property of a ... City.”

Simply put, there is no merit to the City argument claiming that
the Court lacked authority to grant injunctive relief in this case. Indeed,
this Court already established that if plaintiff met his burden of proof,

injunctive relief was available, as requested.”

The City next argues that the facility in question cannot violate the
Penal Code because it exceeds the minimum California space regulation
for keeping an elephant. Notably, this "minimum space" was determined
by a committee of the California Fish & Game Commission. The City is
well aware that regulations do not and cannot trump the Penal Code (or

any other law established by the entire legislature).

To the extent that keeping an elephant in a tiny space violates the
Penal Code, it is of no moment that it does not also violate committee
promulgated "minimum space" regulations. Laws take precedence over
regulations under an unbroken line of Supreme Court decisions. It is
significant to note that although this issue was raised by the City, fully

briefed and rejected below, not one of the controlling Supreme Court

> Even as argued by the City, §3369 would have no bearing on the
"injury” prong claim under Code of Civil Procedure §526a.
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cases was cited or addressed in the City Opening brief.

The City finally argues that the Court lacked the power to fashion
a remedy built around "exerciée" to address the inadequacy of the space
or “exercise area” in this facility. Specifically, it claims that Penal Code
§597t did not authorize an order requiring more exercise or roto-tilling of
the hard ground of the exhibit. Implicitly, it appears that the City
contends that the Court was limited to either closing the exhibit as
requested or granting no relief whatsoever, despite the (undisputed)

violations of Penal Code §597t. (AOB 2-3)

Indeed, without even contesting the "indirect" finding that this
exhibit does not provide adequate area for elephants to exercise, the City
challenges the limited injunction imposed. Nor did it dispute the fact
that the elephants do not actually exercise enough and that there is

inadequate space for them to exercise naturally.

The City appeal has no merit because the Court did not lack the
power to fashion an injunction. The City focus is on the liability finding
of the Court. By comparison, plaintiff contends that the proposed
remedy is the problem. Forcing the elephants to exercise more will not

add area to the exhibit. Area is what the statute requires, because it is
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area that is needed for natural exercise. The statute does not require

more exercise within the same inadequate space.

Forcing the elephants to exercise more in an inadequate space
merely invites further injuries, causing additional needless suffering, as

explained infra. Thus, plaintiff contends that, while the Court had the

power and_the very best of intentions, this injunction represents a

compromise, apparently designed to placate the City. But, the City is not

happy with it and transparently, it will not solve the problem.

Nor can the City deny that this Court already established that the

trial court had the power to close the exhibit, which Leider contends was

the proper remedy. As such, the Court certainly had the power to impose

a less invasive order. Thus, the City appeal lacks merit.

2. The Leider Cross-Appeal

As analyzed infra, two primary questions exist: 1) Did the Court
err as a matter of law, concluding that no legal standard exists to enforce
the relevant Penal Codes, the Animal Welfare Act and the "injury"
prong; and 2) Did the Court abuse its discretion by failing to go far

enough to actually remedy the many wrongs which were exposed and
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established.’

Under any analysis, the Court was fully entitled, and likely
required, to exercise its discretion in a limited way... so long as the
injunctions remedied each Penal Code violation. Unfortunately, the
proposed injunctions will only scratch the surface of the problem.
Indeed, all of the established and undisputed facts compel the conclusion
that there are a whole host of problems which collectively account for
the fact that L.A. Zoo elephants suffer immensely, unnecessarily and

uniquely die prematurely.

Legalily, the evidence adduced at trial was more than sufficient to
establish that the ongoing treatment of the L..A. Zoo elephants violates
Penal Code §§ 596.5, 597, 597t, 597.1 and the Animal Welfare Act, set

forth at 9 C.F.R. §3.128. Physical and psychological injuries, and

needless pain and suffering are routinely caused by a myriad of factors

present at this exhibit.

3 As confirmed by Zoo Director Lewis, clear alternatives were available.
(8 RT 1519:8-20) Passionate elephant advocates offered to donate 100
acres of land in the City for a Zoo elephant sanctuary. The City flatly
rejected that offer. (Lewis 8 RT 1519:21-28) Two existing sanctuaries
also offered to take them. (R. Atkinson: 5 RT 658:18-26)
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As shown below, the evidence overwhelmingly established that
the L.A. Zoo elephants "needlessly suffer" every single day. Literally
every expert for Leider, as well as the City veterinary expert Oosterhuis,
confirmed this key fact, over and over. (P. Ensley 3 RT 99:7-16, 113:19-
28,127:4-11,135:18-136:4 and 168:4-9; J. Poole 4 RT 449:19-450:6 and
464:13-19 and L. Marino 5RT 615:2-13 and 615:20-616:3, J. Oosterhuis

7RT 1356:5-1357:1, and 7 RT 1365:22-1366-28 )

Nor did the trial court purport to find otherwise. Acknowledging
that the elephants are being kept under conditions which do not even
remotely meet their basic physiological or psychological needs, the

Court made all of the following, highly significant findings:

o “All is not well at the Elephants of Asia Exhibit at the Los

Angeles Zoo." (6 CT 1221:19)

e “Contrary to what the zoo’s representatives may have told the
Los Angeles City Council in order to get construction of the
$42 million exhibit approved and funded, the elephants are

not healthy, happy, and thriving.” (6 CT 1221:19-22)
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"[T]he evidence at trial shows that the elephants at the Los

Angeles Zoo are not receiving 'proper care and attention."

(6 CT 1259 19-20)

“The evidence also shows that the quality of the elephants'
lives in the Los Angeles Zoo elephant exhibit is not good,
and that this is having serious repercussions for their

physical and emotional well-being.” (6 CT 1229:1-3)

"... the evidence at trial shows that the three elephants at
the Los Angeles Zoo are emotionally and socially deprived.”

(6 CT. 1240:21-22)

“Thus, the Elephants of Asia exhibit at the Los Angeles Zoo is
not a happy place for elephants, nor is it for members of the
public who go to the zoo and recognize that the elephants are
neither thriving, happy, nor content. Captivity is a terrible
existence for any intelligent, self-aware species, which the
undisputed evidence shows eclephants are. To believe
otherwise, as some high-ranking zoo employees appear to

believe, is delusional. And the quality of life that Billy, Tina,
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and Jewel endure in their captivity is particularly poor.” (6

CT 1242:17-23)

e “The evidence at trial shows that life at the Los Angeles Zoo
for Bily, [sic] Tina, and Jewell is empty, purposeless,

boring, and occasionally painful.” (6 CT 1257:23-25)

e "For the reasons stated above, the court finds that plaintiff has
met his burden of proof that the Elephants of Asia exhibit of
the Los Angeles Zoo is injuring the three elephants who live

there." (6 CT 1265: 17-19)

The evidence upon which these conclusions were based begins
with the combination of small spaces, hard ground, isolation and related
inadequate stimulation in this facility. Together with the physical
injuries suffered by the elephants, the limitations of this facility also
cause the elephants to suffer from the equivalent of a psychosis, often

referred to as "stereotypic behavior."

This psychological problem manifests itself in mindless bobbing
and rocking in place. Worse still, as conceded by the defense veterinary
expert, these stereotypic behaviors actually exacerbate the foot and leg

conditions created by the hard ground in this facility. But, none of the
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components of this cycle are being addressed by the City. Thus,
generations of L.A. Zoo elephants have been suffering and dying

prematurely.

In addition, as world renown expert Dr. Poole explained without
contradiction, the elephants in this zoo are also suffering
psychologically. Elephants are extremely social animals, living together
in maternal family units their whole lives. Even the Zoo Director
admitted this is true. However, expert observations confirmed that social

interaction is limited and often impossible in the small space available.

The Court recognized and articulated some of these problems,
often without any contrary evidence from the defense. But, rather than
tackle the issues head on, the Court declined to apply the plain meaning

of the various statutes at issue.

In the case of Penal Code §597t, focusing just on the ability of the

elephants to exercise in this exhibit, the Court found it wanting.* This

* But, for no apparent reason, the Court chose not to address the litany of
undisputed space related problems which are central to the “exercise
area” issues. Instead, the Court elected to characterize the issue as one
of exercise time, rather than with the facility space, even though the
Court found the ground was compacted and thus too hard due to the size

of the facility.
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alone satisfied plaintiff's burden of proof. But, the violations of every
other Code were ignored because the Court inexplicably concluded that

each failed to provide a legal standard which could be enforced.

Perhaps for this reason, the Court did not even address the
undisputed fact that the documented suffering and premature death of

L.A. Zoo elephants is shocking, even for zoos. When confronted by the

(now uncontradicted) evidence that the Asian elephants at the L.A. Zoo
die ten years younger, on average, than the elephants at all other North

American zoos, even Zoo Director Lewis had to admit, it means that the

L.A. Zoo is doing something "very wrong." (8 RT 1516:26-1517:3)

Still, the Court did not address, much less act on this fact.

This error of law is particularly puzzling since the Court expressly
acknowledged that for any "... illegal expenditure claim, a statute in
the Penal Code will suffice and provide such a legal standard ..." (6

CT 1218: 10-12) but later, when examining each Penal Code in turn, the

Court concluded just the opposite.

Thus, despite considerable evidence of "needless suffering," (more
than sufficient to prove a violation) the Court inexplicably concluded
that none of the Penal Codes provided a sufficient legal standard which
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could be enforced. Plaintiff contends this conclusion was legal error.

Similarly, the fact finding in the Statement of Decision repeatedly
identifies ongoing exhibit induced injuries. But, when analyzing the
"injury prong" of §526a, again, without basis, the Court found no legal
standard to apply and thus ignored the ongoing accumulation of

"injuries."

The evidence establishes that the current exhibit and related
elephant care are needlessly injuring and killing the elephants in this
facility. These facts satisfied every relevant standard, including the one

this Court identified when analyzing Penal Code §596.5 alone:

“‘[Albusive behavior’ may include the
physical characteristics of the enclosure in

which elephants are kept.” (3 CT 525)
The undisputed evidence alone confirms that Leider has proven
violations of each relevant statute as alleged in his complaint. Pursuant

to the earlier decision of this Court, the record now fully justifies an

order closing this exhibit to elephants.
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STATEMENT OF APPEALABILITY

The judgment is final and appealable under Code of Civil
Procedure §904.1, subdivisions (a)(1) [final judgments] and (a)(6)

[orders granting or denying an injunction].

STANDARD OF REVIEW

The issues raised in this appeal and cross appeal concerning the
meaning of the relevant statutes are reviewed by this Court using the de
novo standard of review. (See Burdenv. Snowden (1992)2 Cal.4th 556,
562 [“we independently determine the proper interpretation of the
statute. As the matter is a question of law, we are not bound by evidence
on the question presented below or by the lower court's interpretation.
(California Teachers Assn. v. San Diego Community College Dist.
(1981) 28 Cal.3d 692, 699; Los Angeles County Safety Police Assn. v.

County of Los Angeles (1987) 192 Cal.App.3d 1378, 1384)

The issues raised which concern the scope of the injunction
granted by the trial court are reviewed by the abuse of discretion
standard. “The grant or denial of a permanent injunction rests within the
trial court's sound discretion and will not be disturbed on appeal absent a

showing of a clear abuse of discretion." (Horsford v. Board of Trustees
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of California State Universify (2005) 132 Cal. App.4th 359, 390; Shapiro
v. San Diego City Council (2002) 96 Cal.App.4th 904, 912) The burden
is on the party challenging the ruling to demonstrate such abuse.
(Jameson v. Five Feet Restaurant, Inc. (2003) 107 Cal.App.4th 138, 146;
Grail Semiconductor, Inc. v. Mitsubishi Electric & Electronics USA, Inc.

(2014) 225 Cal.App.4th 786, 795)

STATEMENT OF THE CASE

Respondent and Cross Appellant Aaron Leider is a resident of and
taxpayer in the City of Los Angeles. Appellant and Cross Respondent
John Lewis is the director of the Los Angeles Zoo, and Appellant and
Cross Respondent City of Los Angeles is a charter city organized and
operating under the laws of California. Mr. Lewis and the City of Los
Angeles own, operate, manage, control, and are responsible for

maintenance of the Elephants of Asia exhibit at the Los Angeles Zoo.

This action invokes the so-called "taxpayer waste statute" (Civil
Code §526a) to enjoin illegal expenditures and injury to public property
(the elephants) at the Los Angeles Zoo Elephants of Asia Exhibit. The

First Amended Complaint seeks declaratory and injunctive reliefto close
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the elephant exhibit” It also requests the lesser included relief of
injunctions to prevent specific conditions and practices which injure the

elephants and violate enumerated Federal and State laws.

This case was filed in response to a long history of tragic and well
documented mistreatment of L.A. Zoo elephants. Fourteen elephants
died, prematurely and in pain, at the L.A. Zoo. (Trial Exhibit 22)
Stunningly, no one at the Zoo or the City appear to care. Without
intervention, many more elephants will suffer needlessly due to the
nature of this facility. (P. Ensley 3 RT 50:5-18; 80: 7-13; 168: 4-9; M.

Richardson 4 RT 416:5-417:6)

The trial record confirms many critically important facts about
how and why the elephants are suffering, most of which were
acknowledged by the City's trial veterinary expert. These facts explain
why L.A. Zoo elephants are and have long been experiencing needless,

severe, physical and emotional suffering, (P. Ensley 3 RT 99:7-16,

® When filed in 2007, the complaint sought to enjoin construction of the
new $44 million elephant exhibit. Unfortunately, the road taken by this
litigation has been long and arduous. During the process, over Plaintiff's
objection, the exhibit was constructed and opened to the public.
Accordingly, the portion of the original claim seeking to enjoin
construction is concededly moot.
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113:9-28; 126:25-127:11, 135:22-136:11 and 168:4-9; M. Richardson 4
RT 416:5-417:6; J. Poole 4 RT 449:19-450:6 and 464:13-24; L. Marino
5 RT 615:2-13 and 615:20-616:3) These conclusions flow from the

following facts:

1) Lack of Space. The elephants still live in pens which are
essentially the same size as in the prior exhibits. (P. Ensley, 3 RT
54:16-23 and 57:7-28; J Lewis 7 RT 1415:25-1419:24) Contrary
to the promises made by the Zoo Director, Respondent Lewis, to
the City Council, the new exhibit provides far less than two acres
for the elephants themselves to stand and move about.’ This total
area is divided into four separate pens, which leaves the elephants
in spaces which are the same size or smaller than the pens in the

old exhibits. (P. Ensley 3 RT 50:19 — 51:5, 58:2-9, 174:6-11);

2) Hard Ground. Given the limited size of their pens, the sand

areas where the elephants stand or walk are hard packed,

providing surfaces essentially as hard as concrete. (6 CT 1223:1-5;

P. Ensley 3 RT 66:6 —67:9; M. Richardson, 4 RT 411:3 -413:25;

® By comparison, the exhibit offers large, expansive areas outside the
space available to the elephants. The visifors actually have almost twice
the space available to the elephants themselves.
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6 CT 1223:1-5) Even so, they were never roto-tilled. (V.

Guarnett, 6 RT 961:1-3);

3) Foot Problems. Small spaces and hard ground cause life-

threatening foot and leg problems for elephants. (M. Richardson,
4 RT 331:19-332:5; P. Ensley 3 RT 43:8-44:9, 50:5-18, 97:17-
08:11, 99:7-16; J. Oosterhuis 7 RT 1355:21-1356:4; J. Poole 4 RT
433:7-434:13) The hard ground causes their feet, which evolved
to walk on soft leafy soils (P. Ensley 3 RT 65:12-23) to form

abscesses and their legs to develop severe, debilitating arthritis;"’

4) Urine and Fecal Matter: The elephants stand for sustained
periods in their own urine and fecal matter. Together with foot
cracks, this leads to an increased risk and incidence of infections.
Given the limited space, the elephants are forced to live longer
periods of time with their waste and are unable to leave the areas
in which they urinate and defecate. (6 CT 1228:11-21; P. Ensley 3

RT 78:1-21 and 173:12-174:4; Curtis Eng, 7 RT 1215:15-18);

7 The horrific history of these repetitive problems in L.A. Zoo elephants
is chronicled in Exhibit 5 (p. 33-48); Exhibit 14 (p. 154-158); Exhibit 20
(p. 2-7); Exhibit 24 (p. 1-30); Exhibit 26 (p. 1-5); Exhibit 27 (p. 2-6);
Exhibit 29 (p. 2-7); Exhibit 30 (p 1-7); Exhibit 32 (p. 1-13); Exhibit 47
(p. 60). The pattern is continuing in the current elephants.
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5) Lack of Natural Exercise. The small pens prevent the elephants

from exercising naturally, which is critical to their health for a
variety of reasons inherent in their physical and social evolution.
(J. Poole, 4 RT 462:23-28) Nor does this City dispute this fact.

(J. Lewis, 7 RT 1412:1-7);

6) Temptation and Frustration. The elephants are teased by the

close proximity of areas to which they are attracted, but to which
they do not have access. The trees and planters in the exhibit are
surrounded by electrical wires that prevent the elephants from
getting to them or walking near them. In fact there are no areas of
grass that are not ‘hot wired” with electrical wires.” (6 CT
1227:3-7; Trial Ex. 175) The ramps that lead in and out of the
pool are also lined with electric wires. Elephants can sense or feel
electrical or "hot" wire before they get close to it. (6 CT 1227:10-
13) This makes life for the elephants in the Los Angeles Zoo

even worse. (6 CT 1227:10-13);

7) Lack of Social Interaction. The elephants suffer from a lack of

20



social interaction.® It is undisputed that Billy has lived alone for
decades. The difference between the behavior of the three
elephants at the Los Angeles Zoo and the behavior of the
elephants in the wild is like “night and day.” (6 CT 1241:2-6)
Expert observations revealed very little social interaction among

the three elephants.” (J. Poole Expert, 4 RT 436:17-437:24);

8) Stereotypic Behavior-Severe Emotional Suffering. The foot

and leg problems caused by small spaces and hard ground are
unique to captivity. They are compounded by the lack of
intellectual stimulation, social interaction and foraging
opportunities, which manifest themselves in psychotic
"stereotypic behaviors" like bobbing and rocking in place, likened

by the head Zoo researcher as the equivalent of a child holding

¥ Elephants are extremely social animals, living together in maternal
family units their whole lives. (4 RT 434:23-436:16) Unlike people,
elephants almost never live alone in the wild. Only male elephants ever
leave their maternal family, and only during periods of musth, when they
are searching for a mate. (1. Poole 4 RT 437:12-24) Notably, even the
Zoo Director admitted this is true. But, even so the Zoo has a sign
posted at the elephant exhibit, (falsely) "educating the public," that male
elephants like Billy often live alone in the wild. (J. Lewis, 8 RT

1502:10-19; see also J. Poole 4 RT 436:17-437:10) Fully aware of the
truth, the Zoo placed the sign there anyway, as if to justify Billy’s
isolation.
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himself and rocking. (C. Cox 7 RT 1311:3-20) Even the City
experts acknowledged how bad this problem is at the L.A. Zoo.
One admitted that the stereotypic behavior at the L.A. Zoo is

greater in kind or amount than anything he has seen in 37 years (6

CT 1231: 5-10) and the other saw nothing like it despite working

with elephants in 40 other zoos. (J. Andrews 6 RT 1069:6-18;

1070:21-1071:4);

9) Exacerbation of Foot Problems. Stereotypic behaviors

exacerbate foot and leg problems. (J. Oosterhuis 7 RT 1356:5 -
1357:1; M. Richardson 4 RT 362:5-16; P. Ensley 3 RT 79:2-
80:13; J. Poole 4 RT 449:3-8) The stereotypic rocking behaviors
disrupt blood flow to the sensitive tissue behind the nails of their
feet. (J. Qosterhuis 7 RT 1363:26-1364:11) The bobbing and
rocking causes nail cracks, which when combined with standing in
urine and feces as the elephants are forced to do in this exhibit, are
almost certain to cause abscesses (Head Zoo Vet, C. Eng 7 RT
1214:10-18; 1214:25-28) which in turn can be life threatening.
(C. Eng 7 RT 1214:1-28) Foot infections, leg problems and
stereotypic behaviors have long been documented in L.A. Zoo

elephants. (Trial Exhibit 22);
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10) Lack of Knowledge. Zoo officials have little to no expertise

in the care of elephants. Indeed, they are misinformed and
possess erroneous knowledge regarding elephants in captivity. (6
CT 1259 19-20) The Court documented an entire range of
stunning deficits in the knowledge of zoo officials, eliminating

any chance of quality elephant care. (6 CT 1232:12-15);’

11) Premature Death. For these reasons, it is now undisputed that

the Asian elephants in the L.A. Zoo die fully ten years
younger, on average, than Asian elephants in all other North

American zoos. (J. Poole 4 RT 464:25-467:4)

Remarkably, this damning statistic, which reflects the sum total of

all of the abuses imposed upon the L.A. Zoo elephants, was never even

mentioned by the Court.

After numerous unfounded legal challenges by Defendants,

? Contrary to the representations made to the City Council about Zoo
expertise in such matters or the size of the new exhibit, the claims that
were made were nothing more than sales puffery to gain the necessary
funding for the new exhibit. (J. Lewis, 7 RT 1379:13-1380:7, 1415:25-
1416:10 and 8 RT 1501:17-1502:26) The Zoo representations to the
City Council (about massive increases in space for the elephants) were
simply without basis, at best, and fraudulent at worst.
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including two demurrers, two motions for summary judgment and two
trips to the Court of Appeal, this matter was finally tried before the
Honorable John Segal. The trial consisted of six days of witness
testimony and argument, after which the Court entered its Statement of
Decision, granting some but not all of the relief requested. Objections
and requests for clarification were lodged and essentially disregarded.

(Objections: 6 CT 1285-1287; Clarification: 6 CT 1269-1274)

The Judgment imposed three narrow injunctions. The first
injunction responds to the fact that this facility has a horrific history
involving the use of bull hooks. A zoo video of'the "training" techniques
used on "Billy" the sole male elephant, showed that he was abused in
several ways proscribed by Penal Code §596.6. (Exhibit 42) The Zoo
used a bull hook, a block and tackle and chains to position Billy and then
pull his opposing front and rear legs out from under him, while he was
stabbed in the back with a nail. This was allegedly to "teach” him to lay

down on command. (M. Richardson 4 RT 319:12-322:22)

In response, the City tried to claim that there was no risk of
further, similar abuses. But ultimately, Director Lewis could not deny

that although the City claims not to use such devices now, their policy in
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that regard could change at any time. (7 RT 1395:20-23) On this record,

the Court elected to prohibit the future use of bull hooks and electric
shock in the management, care and discipline of elephants at the Los
Angeles Zoo. The City apparently has decided not to challenge this

injunction.

Next, the Court addressed the essentially uncontroverted evidence
establishing that the elephants do not get enough exercise in the tiny pens
at this exhibit. (6 CT 1260:14) Concluding that the elephants need more
exercise, which would (due to the limited space) further compact the
already hard ground, the Court found that the evidence "indirectly"
established that the elephants "require more exercise area." {6 CT 1350:

12-15)

But, then ignoring the need for more "area" the Court issued an
injunction mandating at least one to two hours of daily exercise. This
"exercise" consists of Zoo keepers throwing food from side to side in
their pen, which the elephants reluctantly walk back and forth to retrieve.
But, this itself poses risks. As the experts opined and the Court
concluded, the ground surface "on which the elephants regularly walk is

hard ... and creates a risk of injury to the elephants' joints, feet, and
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nails.” (6 CT 1223: 1-5) The elephants weigh up to six tons and "do not
even leave footprints..." (6 CT 1223: 18-20) Even the defense experts
acknowledged these risks. (6 CT 1224: 14-1225: 20) The small space

involved is a key contributing factor. {6 CT 1226: 11- 1227:1)

Nor did the Court fail to appreciate that the ground surface in this
exhibit is far too hard to safely house elephants. (6 CT 1223:1-5; P.
Ensley 3 RT 66:6-68:2 and M. Richardson 4 RT 411:3- 413:25) This is
a problem which has been ongoing for decades. Despite many different
approaches, it is impossible to resolve this issue in such small spaces,

particularly as the number of elephants increases.

Nonetheless, apparently to minimize exercise-induced injuries on
such hard ground, the Court ordered the City to periodically roto-till the
compacted sand, which makes up a large part of this facility. This, of
course, would not eliminate the problems associated with the actual
concrete and concrete-like surfaces in the remaining areas of the exhibit,
Nor did the Court provide any clear guidance concerning how often to
roto-till the sand. This injunction left the City to police itself. (1350:21-

1351:7)

Of greatest concern to Leider, the Court declined to apply the
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specific statutory requirements of each Penal Code or the Animal
Welfare Act. The facts demonstrate violations of every enumerated
code. Without applying the law to the facts, the Statement of Decision
essentially skipped over the critical issues of needless suffering in the

form of physical and psychological injuries and related premature deaths.

Concluding that the controlling statutes did not provide a
"legal standard" the Court declined to address almost all of the key
issues and problems with this facility. (Penal Code §597 (6 CT 1347:
14-16) Penal Code §597.1 (6 CT 1349:8-10) Animal Welfare Act 9
C.F.R. §3.128 (6 CT 1353: 15-17) and Code of Civil Procedure §526a

"Injury Prong" (6 CT 1353: 19-22)

As indicated, each of these conclusions as to the various Penal
Codes, directly contradicted the earlier conclusion in the Statement of
Decision that such provisions do provide a legal standard. (6 CT

1218:10-12)
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LEGAL DISCUSSION

THE CITY APPEAL

1. THE CITY CONTENTION THAT THE COURT
WAS POWERLESS TO ISSUE AN INJUNCTION
UNDER §526a, IN RELIANCE ON §3369 VIOLATES
FUNDAMENTAL RULES OF STATUTORY
CONSTRUCTION.

The City argues that under Civil Code §3369 the trial court could
not issue an injunction to restrain unlawful conduct even though Code of
Civil Procedure §526a (and this Court) expressly authorized such relief.
This analysis contravenes the plain meaning of both §526a and §3369.
While §3369 proscribes certain injunctive actions, it expressly permits

such relief where it is "otherwise provided by law." '°

§526a expressly provides taxpayers with the right to seek such
relief, which forms the basis for this action and the prior order of this

Court."! Nonetheless, although §3369 states that certain injunctive

1% 83369 states in relevant part: ”Neither specific nor preventive relief
can be granted to enforce a penalty or forfeiture in any case, nor to
enforce a penal law, except in a case of nuisance or as otherwise
provided by law.”

' §526a authorizes: “An action to obtain a judgment, restraining and
(footnote continued)
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actions are allowed as “otherwise provided by law,” the City maintains
that the phrase “otherwise provided by law” somehow only applies to
matters pertaining to unfair competition law.'> Thus, it concludes that
since Leider is seeking relief under Civil Code §526a, not under unfair

competition law, the Court has no authority to grant injunctive relief.

Accepted at face value, the City essentially seeks to reargue the
earlier appeal and now asks this Court to judicially repeal the
"illegality' prong of §526a in its entirety as well as a significant part

of §3369.

By ignoring the plain meaning of both statutes in this manner, the
City violates the cardinal rule of statutory interpretation. As stated by

the California Supreme Court, in Delaney v. Superior Court (1990) 50

preventing any illegal expenditure of, waste of, or injury to, the estate,
funds, or other property of a ...city...”

"> In 1933 the Legislature added unfair competition to §3369 and
excepted it, along with nuisance, from the bar against enforcing the
criminal laws in equity: “Neither specific nor preventative relief can be
granted to ... enforce a penal law, except in a case of nuisance or unfair
competition.” (Kraus, supra, 23 Cal.4th at p. 130, fn.13; 1 Augmented
CT 35-36.) But, in 1977 the Legislature transferred the unfair
competition law from Civil Code §3369 to the Business and Professions
Code, and amended §3369 to add “or as otherwise provided by law”
while deleting “or unfair competition.”
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Cal.3d 785, 798 citing Lungren v. Deukmejian (1988) 45 Cal.3d 727,

735:

“If the [statutory] language is clear and
unambiguous there is no need for
construction, nor is it necessary to resort to

indicia of the intent of the Legislature.”

This rule is a fundamental premise of statutory interpretation. As
stated by the court in People v. Kennedy (2001) 91 Cal.App.4th 288,

296:

“Only if the language permits more than one
reasonable interpretation does a court look to
extrinsic aids, such as the object to be
achieved and the evil to be remedied by the
statute, the legislative history, public policy,
the promotion of justice or favoring of lenity,
and the statutory scheme of which the statute

is a part.”
The reason is that reference to legislative intent is only necessary
to remove ambiguity. If the statute at issue is clear on its face, there is

nothing to interpret. As stated in Halbert's Lumber, Inc. v. Lucky Stores,

Inc. (1992) 6 Cal.App.4th 1233, 1239:
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“If the meaning [of the statute] is without
ambiguity, doubt, or uncertainty, then the
language controls. There is nothing to
“Interpret” or “construe.” But if the meaning
of the words is not clear, courts must take the
second step and refer to the legislative
history.”
Disregarding this fundamental rule, the City argues that this Court
should go behind the plain meaning of §3369 and rely upon the

legislative history of that section. For the reasons stated above, the Court

should decline to do so.

Moreover, the City reliance on the legislative history is misplaced.

It adds nothing to support its analysis because the history is entirely

silent regarding the kev language in dispute. There is not one word in

that history about why the "or otherwise provided by law" provision was

added. (See Augmented Record 0020-0090)

The City nevertheless asks this Court to "find" that the "or
otherwise provided by law" provision was added solely to facilitate the
transfer of the unfair competition language to the Business & Professions

Code. WNot only is this request unsupported by the plain language of the
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statute, it is equally clear from the legislative history that this City
assertion is fundamentally wrong. Indeed, a separate section of the

Business & Professions Code was added at the same time accomplishing

the very purpose the City claims was intended by the addition of the “or

otherwise provided” exception to §3369.

Specifically, Business & Professions Code §17202 was

independently added at the same time. It states:

"Notwithstanding Section 3369 of the Civil
Code, specific or preventive relief may be
granted to enforce a penalty or forfeiture in a

case of unfair competition."

Thus, §17202 on its face expressly created an “unfair competition”
exception to §3369. If the Legislature intended the "or otherwise as
provided by law" amendment to §3369 to create the same unfair
competition exception, there was no reason to create §17202. The fact
that it enacted both provisions, at the same time, is a clear indication that

the Legislature did not create those provisions to duplicate each other.

Indeed, it is apparent that the Legislature chose to add language to

§3369 that went beyond §17202. It carved out an exception for any and
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all other laws, so there could be no inadvertent conflicts. It is that

addition which is dispositive here, because §526a is just such a law.

Nonetheless, the City argues, without basis, that the “or otherwise
provided” language was added to §3369 without any intent to have it
"change the law." This claim finds no support in the statute or the
legislative record. While it is clear that no change was intended to the
substance of the unfair competition laws, the "or otherwise provided"
language expressly serves a different purpose. It prevents §3369 from
emasculating §526a or any other conflicting or potentially conflicting

statutes or laws, whether or not they had yet been enacted or decided.

In making its argument for disregard of the plain meaning of both
statutes, the City erroneously assumes that the legislature did not realize
that §526a existed or could conflict with §3369. It also presumes that the
legislature was not simply making sure that no other statutes or laws
might be enacted or decided in the future which could create a potential

conflict with §3369.

Each of these assumptions violate yet another precept of statutory

construction. As stated by the court in Arthur Andersen v. Superior
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Court (1998) 67 Cal.App.4th 1481, 1500:

“The Legislature is presumed to know
existing law when it enacts a new statute,

including the existing state of the common

Eh

law.

Plainly, the legislature knew about §526a and that other statutes or
law could conflict with §3369. Not only is this apparent from the case
law then in existence, and from §17202, but it is a basic rule of statutory
construction. Assuming legislative ignorance, as suggested by the City,
is contrary to law. As stated by the court in People v. Welch (1971) 20

Cal.App.3d 997, 1002:

“It also may be assumed that the 1951
amendments were enacted by a Legislature
familiar with its previous acts, existing
judicial decisions construing the same, and the

common-law rules.”

The same principle was recognized, albeit stated differently in
Schmidt v. Southern Cal. Rapid Transit Dist (1993) 14 Cal.App.4th 23,

27:

“ITJt is assumed that the Legislature has
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existing laws in mind at the time that it enacts
a new statute.”

Nonetheless, the City claims that the 1977 legislative history
somehow "proves" that even though the "or otherwise provided by law"
language was added, there was no intent to change §3369. Again, not
only is this suggestion unsupported by the history or the plain meaning
of the amended statute, it is contrary to law. As stated by our Supreme

Court in People v. Perkins (1951) 37 Cal.2d 62, 64:

“The very fact that the prior act is amended

demonstrates the intent to change the pre-

existing law, and the presumption must be that
it was intended to change the statute in all the
particulars touching which we find a material
change in the language of the act.”
Here, the addition of §17202, coupled with the addition of the "or

otherwise" language of §3369, makes it clear that the goal of the

legislature was not to prevent change — it was to prevent conflicts.

Again, the City disregard for this clear purpose and effect, violates
yet another rule governing statutory interpretation. As stated in People

v. Kennedy (2001) 91 Cal.App.4th 288, 297:
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“It is the court's duty when interpreting
statutes to adopt, if possible, a construction
which avoids apparent conflicts between
different statutory provisions, even if the

provisions appear in different codes.”
The same point was restated in Stone Street Capital v. California

State Lottery Com'n (2008) 165 Cal.App.4th 109, 118:

“We presume that the Legislature, when
enacting a statute, was aware of existing
related laws and intended to maintain a

consistent body of rules.”

Thus, the City would have this Court:
a) ignore the plain meaning of the current language of §3369;
b) disregard the meaning of selective words in the statute;

c) treat the "or as otherwise provided by law" language as a

redundant addition;
d) pretend the legislature did not know the existing law;

¢) assume that the legislature did not intend to change the law
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when it expressly did so by adding that language;

f) ignore the most apparent purpose for that addition, i.e. to insure
that §3369 does not now or later unintentionally emasculate

another statute or law of this state; and
g) emasculate a significant portion of §526a out of existence.

Nothing in the law or the legislative history even remotely
supports such a wholesale, radical departure from the law governing

statutory interpretation.

With the legislative history in hand, the City knows it provides no
support for this argument. Thus, it unnecessarily and improperly focuses
on the language of §3369 as it existed between 1933 and 1977 which is
when the subject language was added. This history merely highlights
the fact that this statute evolved, and was amended, in significant part

because exceptions were deemed necessary.”® Ultimately, the decision

1% §3369 was enacted in 1872. At that time, the only stated exception to
§3369 was for cases involving claims of a nuisance. (Stop Youth
Addiction, Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th 553, 570.) In
1933, the statute was amended to add another express exception for
injunctions upholding the law governing unfair competition. (Kraus v.
(footnote continued)
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was made to amend the statute one last time, apparently to avoid the

need to identifv anv exceptions in the future. Whether decided expressly

or not, the 1977 amendment accomplished that purpose.

By comparison, the pre-1977 cases relied upon by defendants,
turned upon the earlier text of that statute, All of the pre-1977 decisions

necessarily interpreted §3369 as it read at the time of each decision.

Thus, they are irrelevant to this case. This is particularly true with
respect to the key case relied upon by the City, Nathan H. Schur, Inc. vs.
City of Santa Monica (1956) 47 Cal.2d 11 ("Schur"). That 1956 case

was decided based upon the 1933 version of §3369.

At all times prior to 1977, §3369 provided limited, specified

exceptions. That was the state of the law when the Schur case was
decided. At that time, there was no provision allowing a party to seek
injunctive relief involving illegal acts where such relief is "otherwise

provided by law."

Trinity Mgt. Services, Inc. (2000) 23 Cal.4th 116, fn. 13.) It was not
until 1977, that §3369 was amended to adopt the current language, which
makes future express exceptions unnecessary.
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In 1980, three years after this amendment, the court in People v.
EWAP., Inc. (1980) 106 Cal.App.3d 315 summarized how §3369

should be applied, stating:

"Traditionally, courts of equity have declined
to use the power of injunction to enforce the

penal laws. However. the fact that certain

conduct is a crime will not prevent the

issuance of an injunction if the conduct also

falls within a specific statute authorizing an

injunction.” (Id., at 320)

Even though §526a was not at issue in that case, as the amended
code was described by E. W.A. P., the phrase "or as otherwise provided by
law" clearly applied to §526a injunctive relief. E.W.4.P. also relied on
People v. K. Sakai Co. (1976) 56 Cal.App.3d 531 which, without the

amendment, still upheld an action under former Civil Code §3369 to

enjoin the illegal sale of canned whale meat."

" Nor is this the only case addressing the older versions of §3369 where
the courts liberally construed that statute. See, e.g., Dandini v. Dandini
(1948) 86 Cal.App.2d 478, 488: “It is beyond controversy that equity
does not interfere by injunction to prevent the mere violation of law, and
that it has no jurisdiction to enjoin the commission of acts merely
because such acts when committed will constitute a crime. But it is
(footnote continued)
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With one exception, all of the decisions cited by defendants in

support of their §3369 argument were decided before 1977."° The only

post-1977 decision cited is irrelevant.'® Thus, the primary authority
relied upon by the City is the 1956 decision in Schur. As a matter of
historical fact, that decision could only look to the "nuisance" or "unfair
competition" exceptions to the 1933 version of §3369, because there

was no ""otherwise provided by law'' exception at that time.

When §526a was analyzed before, this Court confirmed that it

expressly authorized this action to enjoin City conduct which violated

equally well settled that the writ may issue to restrain the commission of
acts which are violative of public policy—which assail the rights of
property-although such acts are crimes and punishable as such.”
(citations omitted)

5 International, etc., Workers v. Landowitz (1942) 20 Cal.2d 418,
Kreling v. Superior Court (1941) 18 Cal.2d 884; People v. Lim (1941) 18
Cal.2d 872; Carter v. Chotiner (1930) 210 Cal. 288; Perrin v. Mountain
View Mausoleum Assn. (1929) 206 Cal. 669; In re Application of Wood
(1924) 194 Cal. 49; Manchel v. County of L.A. (1966) 245 Cal.App.2d
501; Stegner v. Bahr & Ledoyen, Inc. (1954) 126 Cal.App.2d 220;
Monterey Club v. Superior Court (1941) 48 Cal.App.2d 131; and People
v. Seccombe (1930) 103 Cal.App. 306.

'® The only decision cited by defendants which post-dates the last
amendment to §3369 is Major v. Silna (2005) 134 Cal.App.4th 1485. It
was a lawsuit by one individual against another. It addressed the right to
attorneys' fees under Code of Civil Procedure 425.16 (the Anti-SLAPP
law). §526a was not involved, nor was the 1977 amendment to §3369.
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the Penal Code."” This Court also expressly found a triable issue of fact
regarding illegality (related to Penal Code §596.5, which had not even
been enacted in 1956 or for that matter, by 1977 either). '® Since the first
appeal was decided, the First Amended Complaint was filed, adding still

other relevant Penal Codes, addressed by the Court at trial.

The plain meaning of the post-1977 text of Civil Code §3369
makes it clear thét it does not bar any actions independently authorized
by law. The legislature independently enacted §526a and §3369. As
noted above, it must be presumed that the legislature knew of the
existence and purpose of both provisions, particularly when it made the

1977 amendment.

But the legislature did not decide the Schur case. It was a judicial

decision, governed by the 1933 language of §3369. Asamended in 1977

the plain meaning of §3369 (and as it reads today) is not the same. As

' Culp decision, at 3 CT 527-528.

'8 «[We find that the appellants have raised a triable issue of material

fact as to whether the physical characteristics of the existing and
proposed exhibits are such that keeping the elephants in such enclosures
would violate Penal Code section 596.5. This in turn raises a triable
issue of material fact as to illegal expenditures under Code of Civil
Procedure §526a." (Culp,3 CT 525)
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amended, it is clear that the legislature does not intend §3369 to conflict
in any way, or prevent any actions which are independently authorized

by other laws. The Schur court had no such guidance or authorization.

As phrased before, §3369 created impermissible conflicts,
requiring the courts and the legislature to analyze such overlapping
legislation — and ultimately emasculate one statute to honor another. The
1977 amendment prevents competition between statutes. Now, there is

no need for "interpretation" regarding the legislative intent.

As amended, the statute embraces both the existing statutes of this
state, as well as future statutes and judicial decisions. It is now clear on
its face, and free from present or future conflicts. Nothing in the law or

the legislative history suggests any intent to emasculate §526a.

If §3369 is interpreted as demanded by the City, the illegality
prong of §526a would have no further application. A4/ such injunctive
efforts under §526a would be barred. Nothing in the current code; the
legislative history or logic compels such a conclusion. To the contrary,
literally every facet of the City arguments are contrary to settled law and
should be rejected.
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2, THE COURT ACTED WELI WITHIN ITS
POWERS BY ISSUING THE INJUNCTION
ATTACKED BY THE CITY.

Unlike the City attack on §526a, which ignores the controlling
law, the City appeal from the §597t injunction ignores the undisputed
evidence. While the City opening brief makes numerous citations to the
record, it is careful not to cite to or mention the overwhelming amount of
evidence which supports the judgment. Indeed, the only problem with
the decision, is that the Court did not go far enough to truly remedy the

many undeniable problems identified at this facility.

Instead, the City primarily cites the record that it argues will
support its claim that the Court acted beyond its jurisdiction. In so doing
it did not fairly cite to the record. As discussed infra, the evidence
adduced at trial justified the full relief requested, i.e. closure of this

abusive exhibit, not just the two injunctions issued.

As important as they are, these injunctions merely add band aids
to a series of problems so deep that no "cure" exists within the limits of
this facility. But, contrary to the City appeal, there is no question

regarding the power of the Court to issue these injunctions.
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3. THE PENAL CODE CONTROLS ANY CONFLICT
WITH __FISH AND GAME COMMITTEE
RECOMMENDATIONS.

In an effort to "justify"” its actions, the City tries to rely upon a
square foot measurement for housing elephants, recommended by a Fish
& Game committee. The City relies upon that regulation as if it is "the
one and only law" in California regarding how much space is "enough"
for an elephant. (AOB 51) To make this claim the City knowingly
pretends that a committee recommendation can supersede or somehow
trump the Penal Code (animal cruelty) statutes. It knows better. As
discussed below, a committee recommendation is just that — it does not

trump the legislatively created laws of this state.

Despite all of the applicable legal standards they must meet,
Defendants hope to convince this Court that so long as they provide
enough space to meet the absolute minimum standard set forth in 14
California Code of Regulations §671.3 ("§671.3"), their conduct is
unassailably “legal.” Such reliance on §671.3 is both misplaced and

diversionary.

As Defendants well know, §671.3 is only one of several laws and
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regulations a person must follow to keep elephants. In addition to
multiple committee recommendations, like §671.3, a Zoo wishing to
keep elephants in California must also satisfy the requirements of the
California Penal Code as well as the controlling Federal Regulations

governing zoos, i.e. the Animal Welfare Act.

Where a conflict arises between a committee propounded
regulation and a statute passed by the entire legislature, the law is clear
that a statute trumps a regulation. Plus, a federal regulation would
always trump a state regulation. Accordingly, the defense contention
that its alleged compliance with a state regulation somehow “legalizes”
conduct which independently violates multiple state Penal Codes as well

as a federal regulation, is simply wrong.

Defendants argue that they are entitled to blindly rely on
California Fish & Game Commission regulations, purportedly

authorizing inhumane treatment of animals.'” Indeed, the defense

' Ironically, not even the defense experts dared to tell the Court that
compliance with this "standard" is anything less than abusive. It
provides that an elephant can be kept chained, on concrete, 19 hours
a day —in no more than a total of 1500 square feet. Nonetheless, the
City urges that it is somehow controlling here, despite the "needless
suffering" such treatment would entail,

(footnote continued)
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ignores the fact that, contrary to the premise of this assertion, the
Supreme Court of California has repeatedly recognized that a regulation
can never trump a statute. Where a minimum regulatory standard
violates a higher statutory standard, the regulation has no application at

all.

So, in the context of this case, the defense contends that §671.3

trumps the Penal Code and The Animal Welfare Act. This is legally
incorrect. As our Supreme Court has confirmed, it 1s well established
that "a regulation which impairs the scope of a statute must be
declared void." (Agnew v. State Bd. of Equalization (1999) 21 Cal.4th

310, 321) That is precisely the situation at bar.

As defendants are well aware:

"Tt is well settled ... that laws passed by the
Legislature under its general police power
will prevail over regulations made by [a
department] with regard to matters which are
not exclusively [that department's] affairs."
(County of Los Angeles v. State Dep't of
Public Health (1958) 158 Cal.App.2d 425,
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437 [agencies], quoting Tolman v. Underhill
(1952) 39 Cal.2d 708)*°

Penal Code §§ 596.5, 597, 597.1 and 597t were passed by the
Legislature under its general police power. They have far reaching
implications and application. To the extent that any regulation adopted

by an agency conflicts with these Penal Codes, the regulation is void.

Clearly, criminal abuse of elephants, governed by the Penal Code
are not the exclusive province of the Department of Fish & Game. The
responsibility for setting the standards governing animal abuse belongs
first to the legislature. Application of the Animal Abuse statutes belongs
primarily to the prosecuting arms of the state and local governments. If
the conduct at issue violates one or more Penal Code statutes, which
were necessarily enacted by the full legislature, each of those statutes
will preveﬁl over any regulation adopted solely by a committee acting for

an agency.

® Even cases involving lawyer violations of committee

recommendations reach the same conclusion. (See Glickman v. State
Bar (1973) 9 Cal.3d 179, 184, where our Supreme Court found that in
the attorney discipline context, it was not bound by the findings or
recommendations of a local administrative committee.
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Second, §671.3 is an archaic regulation, which purports to
authorize chaining on concrete and approves of extremely small spaces
without chains. This regulation would present less difficulty for a
transient circus. But, it does not even attempt to address the specific
requirements of the Penal Code, such as adequate area to exercise or the
many ways keeping elephants on chains, on concrete, in abusively small
spaces, can cause needless suffering in violation of Penal Code §§ 596.5,
597, 597t, 597.1 or the federal requirements of the Animal Welfare Act
(9 C.F.R. §3.128). To the extent this regulation conflicts with any of

these laws, which it plainly does, it is per se void.

As the Court acknowledged, the Code of Federal Regulations
expressly governs the general operation of zoos. (6 CT 1263: 7-10)
While no public agency is obligated to prosecute any or every violation
of a statute or regulation, §3.128 of Code of Federal Regulations is
indisputably the governing federal standard pertaining to the space
requirements for animal enclosures at zoos, not a state committee-

promulgated regulation which does not even mention zoo facilities.

Plus, for good reason, unlike the California regulation, neither the

relevant Penal Code sections nor this controlling federal standard set any
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artificial square footage limitation which would apply to elephants,
regardless of the circumstances. Instead, each of these provisions
imposes a practical and factual guideline, based upon the effect of the

. 21
enclosure on each animal.

This is, of course, consistent with the findings of this Court with

respect to Penal Code §596.5, which requires a case by case analysis.”

Experts carefully explained why and how the L.A. Zoo elephant
enclosure does not allow the elephants to make normal postural and
social adjustments, infra. Their high stress levels and abnormal
stereotypic bobbing and rocking are precisely the kind of factors that
indicate inadequate space, as set forth in §3.128, governing zoo

enclosure sizes.

1 9 Code of Federal Regulations §3.128 states: “Enclosures shall be
constructed and maintained so as to provide sufficient space to allow
each animal to make normal postural and social adjustments with
adequate freedom of movement. Inadequate space may be indicated
by evidence of malnutrition, poor condition, debility, stress or
abnormal behavioral patterns.”

22 Specifically, this Court stated: “Penal Code section 596.5 does not set
standards or guidelines for how much space an elephant must be
given... Whether keeping an elephants in any particular enclosure rises to
the level of abusive behavior is of necessity a factually intensive inquiry
that depends on the particularities of each case.” (3 CT 525)
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This determination is not made or based upon an arbitrary square
footage determination, but rather upon analysis of the effect of the
exhibit on the animals in question. No pre-set, arbitrary square foot
standards, even if met, could or would excuse violations of the relevant

Penal Codes or the Animal Welfare Act provision at issue in this case.

4, COMPLIANCE WITH AZA STANDARDS DOES
NOT IMMUNIZE DEFENDANTS.

Defendants also contend that because they are members of the
Association of Zoos and Aquartums (AZA), and claim to currently be in
compliance with the standards of their trade organization, that somehow
makes their otherwise illegal conduct legal. Using this logic, they claim
their violations of the Penal Code may not be enjoined under Civil Code

§526a. However, this position is plainly without merit as well.

To use an analogy, the defense reliance on their membership in
their own trade organization and compliance with the minimum caging
requirements, is akin to stating that if they comply with the minimum
age requirement to drive, and they joined a Road Rally club, they cannot

be held liable for speeding. drunk driving or injuring a pedestrian while
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driving. Plainly, even when one is properly licensed to drive a car and/or

belongs to a car club, all of the Penal Codes still apply.

Similarly, here, compliance with a single, minimum standard or
membership in a trade organization does not obliterate or trump all other
relevant and controlling standards. The proper inquiries are whether
Defendants have injured, abused, failed to provide enough area for
elephants to naturally exercise, caused their elephants to needlessly
suffer or prevented them from "posturing normally” in this facility. Ifso,
they have violated multiple Penal Codes, the Animal Welfare Act and

the "injury" prong of §526a.

For all of the same reasons, nofhing about meeting AZA
requirements or minimum caging laws immunizes the City from liability
for "injuring" elephants under §526a. Given the sordid history of
elephant abuse and death at this facility, most of the deceased elephants
did not even reach 20 years of age. The injuries and needless suffering
they endured is hard to imagine, and under any analysis cannot be

allowed to continue. It is time to close this exhibit.
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CROSS-APPELLANT’S OPENING BRIEF*

An injunction should have been issued under Civil Code §526a to

close the elephant exhibit.
As this Court stated:

“§526a gives citizens standing to challenge
governmental action and is liberally construed
to achieve that purpose.” (Daily Journal Corp.
v. County of Los Angeles (2009) 172
Cal.App.4th 1550, 1557) “The purpose of this
statute ... is to permit a large body of persons
to challenge wasteful government action that
otherwise would go unchallenged because of

the standing requirement. [Citation.]”

(Culp v. City of Los Angeles (2009) 3 CT 519-520, citing Humane
Society of the United States v. State Bd. Of Equalization (2007) 152

Cal. App.4™ 349, 355)

§526a is a tripartite statute allowing equitable actions to restrain or

prevent conduct which is: (1) illegal; (2) wasteful; or (3) injurious to

2 Plaintiff incorporates by reference the Introduction and Statement of
the Case from the Respondent's Brief portion of this combined brief.
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public property.”* The use of the disjunctive “or” prior to the word
“Injury” indicates that the legislature intended to create three different
categories which would independently justify requests for equitable
relief. In this case, injury to the elephants is undeniable — indeed, it has

been established by the judgment. (6 CT 1265:17-19)

Since the beginning of this case, the City has taken the position
that none of the issues are justiciable. As the trial Court noted, this City
position was reasserted even after this Court established the law of this
case to the contrary, i.e. that proof of the facts alleged would justify

§526a relief as requested.
This Court spelled the legal standard out in detail, stating:

"[Alppellants' illegal expenditure claims are
justiciable. Appellants seek to restrict conduct

they claim violates Penal Code section 596.5,

thus there is a legal standard by which the
alleged governmental conduct may be tested.
Penal Code section 596.5 renders this issue
subject to judicial determination because it

provides a framework that takes the issue

** Perhaps needless to say, the Los Angeles Zoo elephants are, in the
eyes of the law, public “property.” (See Civil Code §656.)
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beyond one of mere governmental discretion.

[citations]" (3 CT 527-528)

This analysis applies with equal force to a/l of the Penal Code
sections and the Animal Welfare Act provision at issue in this case.”
The legal burden on Plaintiff was to "measure [City] performance
against [the] legal standard{s]" provided by the Penal Code and other
Code sections at issue. (See Culp at 3 CT 527 citing Harman v. City

and County of San Francisco (1972) 7 Cal.3d 160-161.)

To meet these legal requirements, the exhibit was studied, the
condition of the elephants was evaluated and internal zoo records were
collected and analyzed. Then, Leider presented the relevant facts, in
context, relying upon the experience of world class experts. The Court
found all of this evidence compelling and legally sufficient to establish
"illegality" under C.C.P. §526a. (6 CT 1217:15-19) Indeed, this

conclusion was reached without even mentioning some of the most

> In the original complaint, only §596.5 was specifically alleged.
However, following the appellate reversal, the Complaint was amended
to add several other relevant Code sections. (First Amended Complaint
1 CT 38-57) Following the law of the case, since these additional
statutes were also applicable, if their standards were met, each would
form the legal basis for the “illegality” relief requested.
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significant factual findings.

As but two glaring examples, the Statement of Decision does not
even mention the detailed records and statistics documenting countless
serious injuries, suffering and premature deaths of L.A. Zoo elephants, or
the most striking fact of all: when compared with all other North
American zoos, this facility stands out in the worst possible way. Its

elephants are dying ten years younger on average.

In human terms such a statistic, say at a nursing home, would
constitute more than an adequate basis to close the facility and pursue a
criminal investigation. No such statistical difference, on average, canbe
excused, which may explain why the City did not even try. Even
Director Lewis admitted that this finding means this Zoo is doing

something "very wrong." (8§ RT 1516:26-1517:3)

In addition, while finding the evidence was also sufficient to
establish "injury" as alleged under §526a, the Court also denied relief
under the "injury” prong. (6 CT 1267: 3-4) Instead of following the
express meaning of the legislation, the Court concluded that the injury
prong was somehow redundant. In doing so, the Court disregarded

several cardinal rules of statutory construction and the controlling facts,
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as discussed below.

Notably, the Court repeatedly employed logic previously rejected

by this Court when evaluating Penal Code §596.5. Concluding that no

legal standard applied, the Court avoided dealing with almost all of the
issues under the Penal Code, the Animal Welfare Act (6 CT 1264: 15-
17) and the Injury prong of §526a (6 CT 1265:19-1266:2). Plus, the

Court twice stated that absent a prior case applying each statute, there

was no "legal standard"” which could be applied. Each was error.

Indeed, as explained by this Court in its original decision (3 CT
527-528), and further discussed below, a violation of the Penal Code or
any other legally established standard is independently justiciable. Each
statute has independent significance and by its terms sets a standard,

consistent with its legislative purpose.

Ultimately, the Court ignored the only conclusion which can
reasonably be drawn from all of the evidence: the physical and
psychological suffering, injury and premature deaths of elephants at this
facility are all caused by the abusive nature of the environment and
related care. All ofthese problems will continue so long as elephants are

forced to live there. No injunctions short of closure will stop their silent
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suffering.

1. THE FACTS ADDUCED AT TRIAL JUSTIFY
CLOSURE OF THE EXHIBIT UNDER THE
ILLEGALITY PRONG OF §526a.

The Court received and reviewed a substantial amount of
evidence, much of which was incorporated into the fact findings and
judgment. As a matter of law, based upon the fact findings already
made, and other undisputed evidence, Leider contends that more than
sufficient basis exists to justify the conclusion that not only Penal Code
§597t is being violated, but several other sections as well, including
§596.5. Given the facts established, closure of the Los Angeles Zoo

elephant exhibit is thus both warranted and necessary.

Indeed, given the record below, the liability issues raised on
appeal by Leider are entirely legal, not factual, in nature. The relevant
legal standards are provided by Penal Code §§ 596.5, 597, 597t, and
597.1, as well as 9 C.F.R. §3.128 of the Animal Welfare Act. Properly
measured against those standards, the following factual findings and

undisputed evidence establish violations of each of these statutes in turn.

A. Penal Code §596.5 Violations
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Penal Code §596.5 specifically proscribes “abusive behavior”

towards an elephant. It states:

“It shall be a misdemeanor for any owner or
manager of an elephant to engage in abusive
behavior towards the elephant, which

behavior shall include the discipline of the

elephant by any of the following methods:
(a) Deprivation of food, water, or rest.
(b) Use of electricity.

(¢) Physical punishment resulting in

damage, scarring, or breakage of skin.

(d) Insertion of any instrument into any

bodily orifice.
(e) Use of martingales.

(f) Use of block and tackle.”®

%6 The video of City abuse of Billy, the lone male in the exhibit, actually
shows the City trainer riding and manipulating him with a bull hook,
then stabbing him with a nail (and describing what he is doing) to
compel him to lay down...while a rear leg and opposing front leg are
pulled out horizontally by use of chains and a block and tackie. (Exhibit
42) Even now, the City forces Billy to repeat this “trick” without
concern for the abuse involved in “training him” and undoubtedly
causing him needless suffering by forcing him to repeat the same
(footnote continued)

1069558.1

58



As this Court made clear, “abusive behavior” is not limited to the
particular abuses enumerated by the statute.”” Nor is this statute the only
Penal Code which proscribes animal "abuse." But each time this term is

used, it has been defined in a fairly literal and predictable way.

For example, Penal Code, §11199 (d), which addresses reports of

animal abuse, establishes that:

"(2) 'Cruelty’, 'abuse,' and 'meglect' include
every act, omission, or neglect whereby
unnecessary or unjustifiable physical pain

or suffering is caused or permitted."

Courts have also used the same definition of “abuse” in reference
to Penal Code §597(b). In People v. Sanchez (2001) 94 Cal. App. 4th

622, 633 the court explained that one commits:

"... animal abuse as defined in section 597,

subdivision (b) by inflicting unnecessary

behavior on demand. The Court was highly critical of this treatment. (6
CT 1240:2-20)

2T See Culp v. City of Los Angeles (2009) 3 CT 523: "Penal Code section
596.5 proscribes two types of actions—abusive behavior toward an
elephant in general, and inappropriate discipline of the nonexhaustive
types listed.”

1069558.1

59



cruelty or needless suffering on an animal

"

In fact, even the Court below concluded that for purposes of the

California Penal Code:

"... the issue is whether the conduct, whether
called “abuse,” “torment,” “torture,”
“cruelty,” or “neglect,” causes or permits
“unnecessary or unjustifiable physical pain
or suffering” by the animal. §596.5, 597(b),
599b, 111 99(d)(2); See People v. Sanchez, 94
Cal. App. 4th 622, 632-33 (2001) Section
597(b) “may be violated by subjecting an
animal to needless suffering,” or “by
inflicting unnecessary cruelty,” both of

which “focus on the effect on the animal,

namely unnecessary cruelty or needless

suffering.” (6 CT 1244:12-20)

Nor has any case reached a contrary or conflicting definition of
abuse. Thus, in this case, the focus should have been on the global
effects of the exhibit on the elephants. Clearly, as the Court found, they
are causing injuries of many kinds. Plus, it is undisputed that this facility

has created a stunning legacy of premature deaths.
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As a matter of law, every facet of this horrific, repetitive pattern
has to constitute "needless suffering." That is all that Leider needed to
prove. Yet, when it came time to apply these facts to the law, as defined
and explained for purposes of the Penal Code, the Court limited its

conclusions without explanation.

As shown below, the evidence overwhelmingly established that
the L.A. Zoo elephants "needlessly suffer" every single day. Literally
every expert for Leider, as well as the concessions made by City
veterinary expert Oosterhuis, confirmed this key fact, over and over.
Almost every component of this proof was uncontradicted. (P. Ensley 3
RT 99:7-16, 113:19-28, 126:25-127:11, 135:18-136:17 and 168:4-9; J.
Poole 4 RT 449:19-450:6 and 464:13-19 and L. Marino 5 RT 615:2-13
and 615:20-616:3, J. Oosterhuis 7 RT 1356:5-1357:1,and 7 RT 1365:22-

1367:4)

Nor did the Court purport to find otherwise. Acknowledging that
the elephants are being kept under conditions which do not even
remotely meet their basic physiological or psychological needs, the
Court reached highly significant factual conclusions. They were set

forth on pages 9-11, supra, and all confirm the deleterious physical and

1069558.1

61



psychological effects of the L.A. Zoo environment on their elephants.

The reasons articulated by the Court for the “particularly poor

quality of life” suffered by these elephants, included the following:

Lack of Space:

1069558.1

e The court determined that: “There is no real dispute that the

elephant exhibit at the Los Angeles Zoo is not as sufficiently

large as an elephant sanctuary or the wild...” (6 CT 1222:6-8)

e “Dr. Ensley testified that based on his review of the medical

and death records of the Los Angeles Zoo, nine of the sixteen
elephants who have died at the zoo had arthritis or
degenerative joint disease. Dr. Ensley believes that this
condition is caused by the limited space that the Los Angeles
Zoo exhibit has for the elephants, which causes the elephants
to walk in and over the same areas and compact the ground. (6

CT 1223:5-10)

o “Dr. Ensley opined that the limited exhibit space, and the way

the walls, fencing, and electrical wiring guide the movement of

the elephants over the same or similar paths, increases the
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severity of the compactness of the ground on which the
elephants walk, further contributing to their arthritis and joint

problems." (6 CT 1223:11-15)

e “The problem is compounded by the fact that the available

surface area for the elephants is much smaller than the
total exhibit space because significant portions of the exhibit

are closed to the elephants ...” (6 CT 1226:20-24)

e “The small size of the Los Angeles Zoo has other adverse

health effects, in addition to increasing the hardness of the
substrate. As Dr. Ensley also testified without contradiction,
the relatively small amount of space in the elephant exhibit

contributes to contamination ....” (6 CT 1228:10-16)

e "Dr. Poole testified that Billy also suffers because his

heightened and extended musth period of sexual arousal has
no outlet, and because he does not have enough space to deal

with his frustration." (6 CT 1235:18-20)

e The Court also found that the elephants at the Los Angeles Zoo:

"[D]Jo not have enough space to provide them with 'an

enriched environment that stimulates and elicits species-
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specific behavior,' as the Zoo's 2011 elephant management

program manual represents.” (6 CT p. 1263:23-25)

o Worse still, despite implied City representations that the
elephants are free to roam more than 6 acres of land, in reality,
the hard-packed sand surface of the elephant enclosures
comprises a total of 2.2 acres, which is -then divided into four
much smaller pens. (P. Ensley Expert Testimony, 3 RT 50:19-
22 and 64:27-65:11). Importantly, the Court found that: "the
available surface area for the elephants is much smaller
than the total exhibit space because significant portions of the
exhibit are closed to the elephants, either for a certain period of
time, by gates used to keep Bily [sic] separate from Tina and
Jewell [sic], or permanently, by electrically charged or "hot"
wires that keep elephants away from the trees, brush, and grass

within the exhibit." (6 CT 1226:17-1227:1)

Hard Ground:

e According to the Court: "[T]he undisputed evidence, high
school physics, and common sense, show that a six ton animal

repeatedly walking over the same surface area will compact the
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ground.” (6 CT 1226:14-16)

e The court further noted "the concrete surface of the elephant

pools is immune to any rototilling or other treatment. It is

always as hard as ... well, concrete." (6 CT 1226, footnote 4)

e “The evidence...does support plaintiff’s claim, which the

court finds plaintiff has proven by a preponderance of the
evidence, that the ground of the Elephants of Asia exhibit
on which the elephants regularly walk is hard, not varied
and soft, and that the substrate of the exhibit creates a risk
of injury to the elephants’ joints, feet, and nails.” (6 CT

1223:1-5)

e "The key Los Angeles Zoo personnel have demonstrated an

inability to heed expert advise or self-educate. In this regard,
the Chief Veterinarian at the Los Angeles Zoo, Dr. Eng
testified that the 'substrate on which elephants walk can make a
big difference in the health of their feet." (6 CT 1225:23—
1226:1) Thus, as the Court noted, although Dr. Eng "éctually
recommended that for the new elephant exhibit the Los

Angeles Zoo install a varied, relatively soft substrate that
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would allow for cushioning," the City "ignored his
recommendation and built the current exhibit with nothing like
the kind of soft substrate he had recommended." (6 CT 1226:1-

4)

Foot Problems:

1069558.1

o These facts all explain the uncontroverted findings of the "far

and away most qualified witness at trial," Dr. Poole. Among
many other significant findings, she observed the "abnormally
stiff gait with which all three elephants at the Los Angeles Zoo

walk." (6 CT 1230:15-16)

e Defense expert Dr. Oosterhuis testified and confirmed,

unrebutted, "[n]Jo matter how good a foot care program is,
eventually elephants in captivity will develop foot problems as
a result of being kept in captivity." Dr. Oosterhuis explained,
"[u]nlike wild elephants, which walk up to 18 hours a day over
different substrates, sedentary captive elephants wear their foot

pads down very little." (6 CT 1236: 12-13 and 1237:1-3)

o Ms. Guarnett, the Head Elephant Keeper, exhibited a stunning

lack of expertise in foot care aspects of elephant management.
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For example, the trial court concluded that "the evidence in the
record, and common sense, is contrary to the assertion of Ms.
Guarnett that elephants in the wild would still need foot care,
and that that the foot pads of wild elephants do not wear down
as much as the foot pads of captive elephants.”" (6 CT 1239:15-

18)

Dr. Oosterhuis further noted: "Abscesses are common in
captive elephants. They are caused by the multitude of
problems associated with keeping elephants in captivity. The
elephant is not genetically programmed to withstand the
constant gravitational pressure of living on hard surfaces and
carrying the kind of excessive weight that is typical of most

captive elephants." (6 CT 1237:18-22)

"This evidence supports plaintiff's claims (which were
uncontroverted) that the Los Angeles Zoo management and
treatment of its elephants are causing the abscesses in their
feet and nails, and that the hard substrate is contributing to

those problems." (6 CT 1237:23-1238:2)

Standing in Urine and Fecal Matter:
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e The Court noted the testimony of Dr. Ensley, who testified “...

there is more elephant urine and fecal matter in a small
spaces. This leads to an increased risk and incidence of
infection, as the elephants are forced to live longer periods of
time with their waste and are unable to leave the areas in
which they urinate and defecate.”® In the wild, they move

on; in captivity, they stand or walk in it.” (6 CT 1228:11-17)

¢ The Court also noted that I.os Angeles Zoo Chief Veterinarian

Dr. Eng “... confirmed that urine in an exhibit can create a risk
of such an infection for a captive elephant because foot
problems and abscesses are common for captive elephants, and
infections from urine get into an elephant's foot pad
through cracks. Dr. Eng testified that he does not know if
anything is being done to eliminate or reduce the amount of

urine in the exhibit.” (6 CT 1228:17-21)

Inadequate Exercise

e The Court determined that: “...it is undisputed that the

28 The evidence at trial was that elephants urinate 15 gallons a day. (6 RT 1228,
footnote 8)
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elephants do not get enough exercise time in their ‘enclosed
area.” According to witnesses called by defendants, such as
Dr. Oosterhuis, elephants in captivity require one to two hours
of daily exercise, and the evidence is undisputed (according to
Senior Elephant Keeper Ms. Guarnett) that the elephants in
the Los Angeles Zoo get no more than 40 minutes daily

exercise, if that ...” (6 CT 1261:7-12)

[13

. it is undisputed that they need more exercise time,
which, because of the increased impact on the ground that

more exercise would cause, requires more exercise area.” (6

CT 1261:13-15; J. Poole, 4 RT 475:26-476:14)

Temptation and Frustration:

1069558.1

The City teases the elephants with an environment that could
not be fully experienced. The Court found: "Elephants enjoy
rubbing against and playing with trees, and like to knock them
over and eat them. The trees and planters in the exhibit,
however, are surrounded by electrical wires that prevent the
elephants from getting to them or walking near them. The

photographic evidence confirms this testimony. Dr. Ensley
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testified that in fact there are no areas of grass that are not
‘hot wired’ with electrical wires.” (6 CT 1227:3-7; Trial Ex.

175)

o “Ms. Guarnett confirmed that the hot wiring in the elephant

exhibit is all over the exhibit and is used to protect certain areas
of the exhibit from the elephants, and to keep or "'guide" the
elephants away from things like trees, plants, and grasses.”

(6 CT 1227:7-10)

4

‘The ramps that lead in and out of the pool are also lined
with electric wires. Mr. Andrews testified that from his
knowledge and experience elephants can sense or feel electrical

or "hot" wire before they get close to it.” (6 CT 1227:10-13)

o “What makes life for the elephants in the Los Angeles Zoo

even worse, It is undisputed that elephants by nature are
attracted to and have evolved to need and use trees, bushes,
and grass ... It is one thing to place electric fencing between
elephants and something they are not interested in. It is
another to place such electric hot-wiring between the elephants

and something they like, need, and use as a part of their natural
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behavior.” (6 CT 1227:15-1228:2)

o “Thus, rather than providing the elephants with trees to rub

against and knock down as part of 'an enriched
environment that stimulates and elicits species-specific
behavior', the Los Angeles Zoo's elephant management
system tempts the elephants with trees that elephants
naturally use to rub against and knock down, but frustrates
the elephants by keeping those trees in visual and sensory
range but beyond access behind electrically-charged wires."

(6 CT 1228:2-8)

e Additionally, the Court noted that: "Dr. Cathleen Cox, the Los

Angeles Zoo's Research Director, actually proposed to Mr.
Lewis [Director of the Los Angeles Zoo] that the Zoo put real
trees into the ground of the elephant exhibit so that the
elephants could work on them and push them over, which is
most equivalent to what elephants do in the wild. Mr. Lewis
rejected this proposal, even though cost was not an issue
because Dr. Cox believed that she could get the trees she

needed for free from the nursery or on the zoo property.” (6 CT
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1227, footnote 6)

Lack of Social Interaction:

¢ According to the Court: “It is undisputed that Bily [sic] lives

and has lived in isolation, separated at all times from other
elephants, limited to hearing and smelling Tina and Jewel from
afar, occasionally able to rub trunks with them through
(presumably non-electrified) fencing. The most knowledgeable
witness on the subject, Dr. Poole, testified that the difference
between the behavior of the three elephants at the Los Angeles
Zoo and the behavior of the elephants in the wild is like ‘night
and day.' ... [Observations of Dr. Poole] revealed very little
social interaction among the three elephants.” (6 CT 1241:2-6;

J. Poole Expert, 4 RT 436:17-437:24)*

The Court noted: "[i]t is undisputed that Bily's [sic] musth
period is abnormally long" because he lacks both a sexual
outlet and interaction with other dominant males." (6 CT

1235:20-21)

It is undisputed that Billy has lived alone for decades.
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e Plus, contrary to the "undisputed evidence and testimony of

those with knowledge," Ms. Guarnett testified that "it is healthy
for Bily [sic] to always be in a yard without another elephant,

because male elephants in the wild are solitary." (6 CT

1239:20-23)

Stereotypic Behavior and its Effects:

1069558.1

"All three elephants at the Los Angeles Zoo — and Billy in
particular — engage in an "abnormal" and "unhealthy" pattern
of behavior, known as "stereotypic" behavior, to a degree of

severity unique to the Los Angeles Zoo." (6 CT 1229-1231)

Stercotypic behavior is characterized by "head-bobbing,
rocking and swaying, and shifting back and forth in one place,"

(6 CT 1232:8-10)

"Stereotypic behavior is caused by confinement in small

spaces." (6 CT 1232:9-10)

"Stereotypic behavior further compounds degenerative joint
disease, abscess, infection, and arthritis to which captive

elephants are already prone." (6 CT 1229:8-10 and 1236-1239).
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¢ According to Dr. James OQosterhuis, principal veterinarian at the
San Diego Zoo Safari Park and witness called by City: "[T]he
stereotypic behavior exhibited by all three of the elephants at
the Los Angeles Zoo of head-bobbing, rocking, and swaying
places too much pressure on the elephants' feet and causes

cracks in their nails." *° (6 CT 1236:5-7)

e According to Dr. Poole, heavily credited by the Court, the
head-bobbing and rocking exhibited by Billy indicates that "the

z0o is not meeting his needs.” (6 CT 1230:18-24)

¢ "The Zoo’s own head researcher, Dr. Cathleen Cox, conceded
that stereotypic behavior indicates that something has occurred
or is occurring that negatively affects the elephants' emotional
well-being, and that the stereotypic behavior indicates poor

mental health." (6 CT 1235: 6-9)

** This supportive testimony from Defense expert James Oosterhuis was
particularly significant, considering his well documented history of
offering strongly "zoo-minded" opinions. Indeed, he was the San Diego
Zoo vet who publicly defended their actions and decision to mercilessly
beat one of their female elephants with clubs, purely to establish
dominance. The public outcry from this abuse prompted the passage of
§596.5. Dr. Qosterhuis was the primary witness who testified against
that legislation. (J. Oosterhuis RT 1350:27-1354:23)
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¢ "Bily [sic] is essentially head-bobbing and swaying and rocking

in place nearly half of his observable life." (6 CT 1234:3-4)

Erroneous City Knowledge:

1069558.1

¢ Notably, the Court remarked that the Los Angeles Zoo

Veterinarian Dr. Eng, Los Angeles Zoo Research Director Dr.
Cox, and Los Angeles Zoo Senior Elephant Keeper Ms,
Guarnett have "some strange ideas about elephant behavior." (6

CT 1233:7)

e Despite the realistic needs of a six-ton land mammal in a small,

hard space, City employees "appear to be in the dark about
normal and abnormal behavior of elephants” and are "in denial
about the physical and emotional difficulties of the elephants

they manage..." (6 CT 1257:25-1258:3)

o The Court further noted that Ms. Guarnett, had "somewhat

shocking gaps in her knowledge of elephants ... and some

surprising misconceptions.” (6 CT 1231:21-23)

The Court noted that “Ms. Guarnett believes that the head-

bobbing behavior of Bily [sic] and Jewel is a sign of happiness
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and comfort, like a dog wagging his tail. There is no evidence
in the record to support such a conclusion ... That Ms.
Guarnett continues to believe that such behavior is an
expression of happiness and contentment appears to be part of
her anthropomorphic fantasy that the elephants are happy to see

her and live their lives in captivity." (6 CT 1231:23-1232:15)

o The Court further noted about Ms. Guarnett that: "[Hjer

uninformed and misguided opinion that the elephants abnormal
stereotypic behavior is a sign of happy, content elephants, and
the fact Ms. Guarnett is the Senior Elephant Keeper in charge
of caring for and managing Bily, Tina, and Jewel, and
essentially controlling their lives in captivity, is particularly

disturbing." (6 CT 1239:12-14)

e The Court also criticized Director of the Los Angeles Zoo, Mr.

Lewis, stating that he: "[A]ppears to share this belief, although
he concedes that stereotypic behavior in clephants indicates
stress or disorder. He stated that he believes such behavior is
unnatural but not pathological, like when his dog jumps up and

down when he returns home from work." (6 CT 1232, footnote
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10)

¢ The Court added, "Ms. Guamett admittedly has no knowledge

of elephant behavior in the wild." (6 CT 1239:23-24)

¢ Ms. Guarnett testified "that she has never spoken with anyone
about what to do to make the exhibit 'approximate the wild." (6

CT 1242:2-3)

Inadequate City Care:

e The Court explained that the "testimony of defendants’
witnesses, including Zoo employees and other treating
veterinarians called by defendants also raises serious concerns
about the level of care that the elephants are receiving at the

Los Angeles Zoo." (6 CT 1239:8-10)

¢ "Dr. Eng, for example, shockingly ... testified that the keepers
have told him that they regularly rototill the soil in the exhibit,
when in fact the opposite is true: It is undisputed that the
elephant keepers at the Los Angeles Zoo did not rototill the

surface of the exhibit, ever. Not once." (6 CT 1226:4-7)

e The Court further commented: "Significantly, the evidence is
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undisputed that there are tests that the zoo could conduct to
investigate whether the elephants are emotionally healthy ...
however, that no veterinarian at the Los Angeles Zoo has ever
done any work to evaluate the emotional state or stress levels

of the elephants." (6 CT 12421:5-11)

"Dr. Cox [the head Zoo researcher] also acknowledged that the
Zoo has never made any effort to test or monitor elephant stress

levels." (6 CT 1235:11-12)

Past City Mistreatment:

1069558.1

"Even so, Zoo keepers command Billy to stand up on his back
two legs—a trick ingrained though "using a block and tackle

[expressly violative of Penal Code §596.5] to pull the

~ elephant's legs and poking the elephant's admittedly sensitive

skin with a pole and nail." (6 CT 1240:14-16)

The Court discredited and characterized as "absurd" the
testimony of Los Angeles Senior Elephant Keeper Ms.
Guarnett that such commands are not "tricks," but "an exercise
to develop [Bily's] muscles in the event (for which there is no

plan to have occur) that he has the opportunity to mate with a
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female elephant." (6 CT 1240:5-8)

e The Court further discredited the testimony of Guarnett that

she did "not know how Bily [sic] was trained to lie down, as
the keepers have him do for visitors to the Elephants of Asia

exhibit." (6 CT 1240:9-11)

Similarly, the Court described as "inconceivable" the claim that
Ms. Guarnett did not know how Billy and other elephants were
trained to do these tricks, particularly given the fact that a Zoo
video of such training of Billy was shown in open court. (6 CT

1240:12-16)

e The Court further commented, "it is shocking that she would

command or at least assist them in performing an activity that
the elephants were taught to do in this way." The court went so
far as to discredit the "similarly remarkable" testimony of Ms.
Guarnett that "the keepers never command Bily [sic] to stand

on his back two legs or lie down, they merely 'ask’ him to do

so." (6 CT 1240:17-20)

Premature death:
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e The foot infections (P. Ensley Expert, 3 RT 78:1-21 and M.

Richardson Expert, 3 RT 195:13-201:4), and arthritic
degeneration of the bones in their legs cause them to suffer,
then die prematurely (See Exhibits 5 (p. 33-48); Exhibit 14
(p. 154-158); Exhibit 20 (p. 2-7); Exhibit 24 (p. 1-30); Exhibit
26 (p. 1-5); Exhibit 27 (p. 2-6); Exhibit 29 (p. 2-7); Exhibit 30
(p 1-7); Exhibit 32 (p. 1-13); Exhibit 47 (p. 0-60); ( P. Ensley
Expert, 3 RT 97:17-98:11 and 99:7-16; M. Richardson Expert,

4 RT 331:19-332:5 and J. Poole Expert, 4 RT 433:7-434:13).

¢ And finally, most distressing, while the Court made absolutely

no reference to this testimony, it is uncontested in the record
based upon the testimony of world-renowned elephant
researcher Dr. Joyce Poole, that L.A. Zoo elephants die, on
average, 10 years younger than Asian elephants in other zoos.

(J. Poole Expert Testimony, 4 RT 464:25 — 467:4)

Such undisputed findings establish "abuse" as a matter of law.

Yet, despite all of these powerful findings, the Court made almost

no mention of this evidence when analyzing the illegality of this facility

or the related care of these elephants. Indeed, the legal discussion in the
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Statement of Decision effectively ignores the agreed standard of what
constitutes "abuse" i.e. "needless suffering" (6 CT 1243: 15-22; 1244: 9-
11, 1245:7-9) Indeed, at no time did the Court analyze any suffering
with the "focus on the effect on the animal" as required by law. (6

CT 244: 17-20)

The virtually undisputed evidence confirms that the elephants in
this facility are needlessly suffering from an entire panoply of
physical and emotional injuries and pain on a daily basis. It is a
confirmed fact that several alternatives exist, making such suffering
needless and cruel (see footnote 2). (J. Lewis, 8 RT 1519:8-20; C. Doyle
5RT 727:11-21; R. Atkinson: 5 RT 658:18-26) These alternatives were
rejected in favor of perpetuation of the ongoing pattern of needless

suffering which has long plagued this facility.

The Zoo never even considered taking serious steps to alleviate
the suffering of their elephants. $42 million was spent on the "new
exhibit" and yet nothing was done to make life even bearable for the
elephants. All of the effort and money was spent to make the facility

look bigger and better for patrons, without actually benefitting the

elephants. (P. Ensley 3 RT 37:19-21 and 64:17-26)
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As the Zoo director admits, from Billy's standpoint, there is almost
no difference in the new exhibit. (J. Lewis, 7 RT 1416:23-1417:8) In
fact, the pen sizes are the same or even smaller now than in the old
exhibit. This is only apparent after taking into account all of the pens,
hot wire and concrete inside the perimeter fencing. (J. Lewis 7 RT
1419:18-24; 8 RT 1512:19-1513:24;) P. Ensley 3 RT 54:16-23, 56:27-

58:9 and 174:6-11)

Even when ordered by the Court to simply act humanely toward
its elephants by regularly roto-tilling the soil (so the elephants will no
longer have to stand on nothing but compacted hard ground), which is a
prime cause of their foot infections and joint diseases, the City refused.
Rather than provide this basic level of care for its elephants, it elected to

pursue the instant appeal.

The statutory and case law definitions regarding "needless
suffering" or "unnecessary...physical pain or suffering" or "injury"
were satisfied many times over, almost always without contrary
evidence. The Court recognized that these terms are synonymous with
"abuse" and "injury." (6 CT 1243: 13-1245:9) They are commonly used

in California decisions, with clear meanings.
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However, by failing or refusing to apply the undisputed facts,
(including his own powerful findings) to inform the ensuing legal
analysis, the Court misapplied the law. Far less evidence would have
satisfied the legal standards at issue. Even so, the Court chose to simply
ignore any statutes which had not yet been interpreted by courts under
analogous circumstances. Since there are no similar, prior cases, the

Court refused to apply any of the relevant codes.

In so doing, the judgment effectively ignores the ongoing
suffering of the elephants, in favor of "band-aid" cures. But, the law of
this case required application of the law to the undisputed facts. This
exercise would have compelled the unavoidable conclusion that there is
no way to safely keep elephants in this plainly abusive facility. (6 CT

1266:21-1267:4, 1247:16-1248:12, 1261:21-1262:17)

Any one component of the evidence would have satisfied the
relevant minimal standards.  Collectively, this evidence was
overwhelming. It unmistakably satisfied the legal standards: the Los
Angeles Zoo elephants are being abused, i.e. they suffer needlessly on a
regular basis. Yet, stunningly, the Statement of Decision fails to apply

the facts which compel those findings. Indeed, effort was expended to
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distinguish the facts of various other cases involving abuse and needless

suffering of entirely different animal species. (6 CT p. 1247:16-22)"

Indeed, if the evidence firom the L.A. Zoo had been cited in the
same context as the other cases, it would become clear that not one of
those circumstances involved the kind of mulﬁ-faceted suffering and
premature deaths as the L.A. Zoo elephants must endure. None of the

cases involved animals that died on average significantly vounger than

other animals of the same species due to the horrors associated with

supposedly comparable facilities.

Even so, by failing to focus on the impact of the L.A. Zoo
environment, the Court abandoned its own standard for determining
abuse, i.e. focusing on the effect of the facility and care provided for the
animals. (6 CT 1244:13-20) Only by doing so could the Court overlook
the fact that the elephants in this facility are regularly abused in many

ways.

! Indeed, the Court relied upon cases so extreme that even public
prosecutions were pursued, as if those examples set the minimum
standard for a finding of abuse. (6 CT 1245: 11-1247:22) This ignored
the plain meaning of the Penal Codes at issue. In reality, those cases
merely represent how bad the abuse has to be before overworked
prosecutors will actually file a case and pursue a conviction.
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But more importantly, the comparative analysis employed by the
Court entirely misses the point. It does not matter what happened in any
other cases. Comparing abuses does not change the legal standard.

The fact that abuses in one case are greater or less than another, makes

no difference. To highlight the point, it would be like comparing a

human decapitation case to one where the defendant cut off the victim's

finger. Using the analysis of the Court below would result in the

conclusion that since the loss of a finger was much less severe, it must

follow that the defendant was not guilty of a crime.

Plainly, that is not the law. The evidence of abuse in any case
must be compared with the legal standard established by each code, e.g.:
"was there needless suffering?" The amount of suffering need not
exceed the published cases. [t is a simple matter of applying the

established legal standard.™

Here, the evidence of abuse and needless suffering is so palpable,

2 1n People v. Youngblood (2001) 91 Cal.App.4™ 66, 72 the court held
that it is proper to instruct a jury to find a defendant guilty of animal
cruelty under Cal Penal Code §597(b) if s/he subjects an animal to
needless suffering.
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it was essentially conceded by the defense experts.33 The multiple ways
in which the elephants in this facility are being abused are more severe
than most of the examples listed by the legislature in $596.5. They are
long-term, slow acting and much more deadly. They are neither isolated

nor transitory.

By way of comparison, none of the $596.5 legislatively listed
examples of elephant abuse cause life threatening injuries or death.

Even imposed together, the entire list of §596.5 abuses would not result

in premature deaths, much less death rates far exceeding long term

national averages.

Indeed, focusing on their effect on the elephants, each of the many
kinds of abuse demonstrated in this case surpass all of the established
§596.5 "abuses." But, none were applied by the Court, as intended. Not
one piece of evidence cited by the Court focused "on the effect on the
animal," to see whether there was "needless suffering” or the facility was

causing "abnormal behavior patterns."

¥ In fact, the Court observed that: "the testimony of Dr. Qosterhuis,
again a witness called by defendants, was not much different than an
outline of plaintiff's claims in this case, and perhaps as much as the

testimony of any witness called by plaintiff supports plaintiff's claims."
(6 CT 1236: 2-5)
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Instead, the key evidence was erroneously and inexplicably
deflected or ignored, rather than analyzed and applied as required by
law. (6 CT 1244:13-20, 1248:10-12) Asamatter of law, the undisputed

facts establish long-term abuses violative of Penal Code §596.5.

B. Penal Code 8597 Violations

Penal Code §597 is the general animal abuse statute, §597(b)

states in pertinent part:

“[W]hoever, having the charge or custody of
any animal, either as owner or otherwise,

subjects any animal to needless suffering, or

inflicts unnecessary cruelty upon the animal,

or in any manner abuses any animal ... is ...

guilty of a crime ..."

§597(b) criminalizes animal abuse in general, whereas §596.5
targets abuse of elephants specifically. Since elephants are obviously

animals, §597 applies to them as well.** Nonetheless, again, the Court

** The Court accepted this premise, despite defense arguments to the
contrary. However, the Statement of Decision then declines to apply
§597 to zoo elephants. (6 CT 1258:8-12) Inexplicably, the Court
referenced a Pennsylvania animal cruelty statute, which expressly
(footnote continued)

1069558.1

87



made no attempt to apply the facts of this case to the plain meaning of
this statute. Instead, without reference to a single example of the many
stated instances of needless suffering caused by this exhibit, the Court
effectively abandoned the established meaning of the term “abusive
behavior” and simply concluded that §597(b) was not violated. (6 CT

1257:20-23)

To reach this result, the Court erroneously opined that §597 did
not provide a legal standard for application of this Penal Code section for

purposes of §526a. (6 CT 1258: 14-16)

No effort was made to apply the facts (extensively listed above),
which make it clear that §597 is being violated on a daily basis in this
facility. The established infliction of injuries (6 CT 1265: 17-19) alone

should be sufficient. As detailed above, these include foot cracks,

indicates it applies to "domestic animals or zoo animals." (18 Pa. C.S.A.
§5511(a).) But, no California legal standard requires such special
reference to zoo animals.

This California Penal Code is applicable to “any animal” which is
plainly broad enough to encompass zoo animals, absent an exclusion. If,
as the Court suggests, §597(b) does not apply at all to zoo animals, then
they would have no protection whatsoever. Zoo animals could be abused
and slaughtered without legal recourse. Such an absurd interpretation
has never been proffered or established and as a matter of common
sense, cannot be correct.
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abscesses, degenerative arthritis caused by the hard ground, obesity,
extreme boredom and serious psychological injuries, caused by the small

size of the exhibit and poor care. (6 CT 1259: 19-20)

All of these injuries follow years of "needless suffering"
ultimately leading to premature death. (Trial Exhibit 22) Indeed, based
on the record below, this case could be the paradigm for proof of a

violation of §597(b).

Given the strong intellect of elephants and their social needs, the
combination of these factors has long produced (conceded) stereotypic
behavior far in excess of other zoo elephants. Neuroscientist, Dr. Lori
Marino, testified that "stereotypies are abnormal behaviors that occur
under artificial circumstances when there is some sort of psychological
disturbance.” (5 RT 618:14-16) Zoo Director John Lewis acknowledged
as much, stating that contrary to the many differing zoo employee
statements on the subject, stereotypic behavior symbolizes psychological

distress. (8 RT 1506:15-18)

The environmental problems with this facility are responsible for

all of the documented foot and leg diseases, and resulting premature
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deaths, because it is an uncontroverted fact that these injuries are
unheard of in the wild. (J. Poole 4 RT 433:7-434:13) The combined
effect of these factors is that the L.A. Zoo elephants are suffering and
dying a decade younger than Asian elephants in all other North

American zoos.

This is a damning record. In response, even Zoo Director Lewis
admitted that this fact means that the Los Angeles Zoo has long been

doing something very wrong (8 RT 1516:26-1517:3)

Cathleen Cox, the zoo researcher, likened abuse of an elephant to
that of a child. ( 7 RT 1269:9-19). It was her opinion that something that
causes physical injury is abusive. (7 RT 1269:20-23) Such injuries are
now an established fact. (6 CT 1265: 17-19) She confirmed that all of
the L.A. Zoo elephants exhibit chronic stereotypic behaviors, (7 RT
1273:14-1275:20) prompting her to measure them. She concluded that

Billy spent Aalf of his time head bobbing. ( 7 RT 1275:28-1276:7)

Nor did the new exhibit reduce his stereotypic behavior. In fact,
his head bobbing increased after it was built. (7 RT 1277:11-16). As

noted, Ms. Cox said this stereotyping is the equivalent of a child
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hugging and squeezing Aimself. (7 RT 1311:3-17) prompting her also to
conclude that their "stereotypic behavior is a sign that something is
terribly wrong..." (6 CT 1235: 12-13) Having watched him for years,
even she concluded that Billy had long been kept in conditions she

considered inadequate for him. (7 RT 1286:17-26)

Given these findings, it is beyond dispute that these elephants are
"needlessly suffering" in many different ways. For these reasons, both
§596.5 and §597(b) violations were established. The City and the Zoo
refuse to stop violating the law. They have even refused donations of
land to stop this abuse. As such, closure of this exhibit to elephants is

the only realistic way to stop the ongoing suffering.

C. Penal Code §597t Violations

Indeed, even when the Court expressly found a violation of Penal
Code §597t, rather than close the exhibit, it tried to fashion a less
dramatic remedy. In and of itself, this would be both reasonable and
acceptable, if it remedied the violation. But, the proposed compromise
merely effects a small incremental improvement. It does not even
remotely solve the exercise area issues, much less the related, endemic

abuses caused by this facility. Instead, this approach bypassed the larger,
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critical questions raised by the 597t violations.

Penal Code §5971 states in relevant part that:

"Every person who keeps an animal confined
in an enclosed area shall provide it with an
adequate exercise area."

The issue is not whether an owner can force its animal to exercise
enough in the space available, This would rewrite the statute to require
more exercise in every situation, rather than focus on the size of the
environment provided, as intended. In this case, the essential question is

how much area/space does a captive elephant need to exercise naturally?

In the case of elephants, this is a critically important inquiry,

because the normal manner in which elephants exercise is necessary to

maintain their bodies, stimulate their minds and thus prevent needless

suffering, injuries and premature death. The difference between having

to force an animal to exercise and providing an adequate area for that

species to exercise naturally is the issue here.

The evidence at trial was overwhelming, albeit not undisputed,

that the L.A. Zoo elephants are not given adequate exercise area. They
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are forced to traverse the same small area, over and over, with no reason
to do so, just to impose a fraction of the amount of exercise they would
receive naturally in the wild. (6 CT 1237:1-6, 1240:2-9 and 1261:6-8, P.

Ensley 3 RT 75:12-18 and 97:25-98:18)

In fact, even the Zoo Director concedes that the elephants in the
L.A. Zoo do not have enough room to exercise the way they would
naturally in the wild. (J. Lewis, 7 RT 1412:1-7) Nor is this an
unimportant concession. They need a particular kind of free ranging
exercise spanning many hours of the day, given the way their bodies
evolved. (J. Poole 4 RT 442:7-28) Even the head zoo vet confirmed that
lack of movement can result in obesity, which can cause cardiovascular

disease. (C. Eng 7 RT 12:30:4-11).

This raises a related, but different problem. The City could try to
solve the obesity problem by cutting back the elephant's food. But, that
would simply be wrong, according to their head vet. (C. Eng 7 RT

12:30:17-26) Despite this fact, that is exactly what the L.A. Zoo keepers

did, starving Billy, forcing him to lose 500 pounds in the new exhibit. (7
RT 1230:23-1232:4) Their head vet never even knew. This alone

produced needless suffering.

1069558.1

93



But, focused on the exercise area issue alone, there is little
question that the Court (correctly) found a violation of §597t. The issue
here involves the proposed remedy. By erroneously and narrowly
construing its finding, and merely mandating more forced exercise, the

Court avoided the more difficult step of addressing the real problem.

The City has long refused to add "area" to resolve this violation.
This leaves only one option, closing this exhibit to elephants. It may be
a more difficult decision to make, but based on the "area" available, it is

the only way to eliminate the 597t violation.

Nor is this the only reason to take this step. The fact findings of
the Court, taken as a whole, more than justify closure of the exhibit for
many reasons. But, an injunction mandating further trainer induced
exercise ignores the space component of the statute, mandating an

"adequate exercise area,"”’

Any other approach invites increasingly
frenetic attempts to circumvent the obvious intent of this legislation. Itis

not focused on mandating "adequate exercise.”" It focuses on the size of

35 While unwilling to say so directly, the Court effectively concluded that
the area in the elephant facility is too small. Choosing to describe the

problem as an "indirect" one, the Court nonetheless found a violation of
§597t. (6 CT 1350: 12-15)
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the space available, requiring enough "area" for them to exercise.

Again, it could be presumed, as the Court did, that this means that
the space need only be large enough for the owner to impose adequate
exercise. For the sake of argument, and taking this approach to an
extreme, it could be argued that the elephant exhibit need only be 5 feet

longer than their bodies, so long as the keepers forced the elephants to

"exercise" 1.e. continuously spin around and/or step forward and back.

This is plainly nof what this Penal Code section requires. Thus, the well-
meaning approach of the Court simply highlights, rather than remedies

the violation at issue.

It is the size of the enclosure (among other things) which is
harming these animals. They do not have enough space to exercise
naturally. It is that problem, coupled with inadequate stimulation, hard
ground and improper care, that is causing their suffering and premature
deaths. Nor is the City ever likely to police itself and follow the

injunction in question.”® Essentially, the Court has ordered a serial

38 Ironically, it is the City Attorney's office that has always been charged
with enforcement of the Penal Code relating to cruelty to these animals.
Thus, it is hardly surprising that there has never been a documented City
citation or prosecution of the City violations at this exhibit. Given the
(footnote continued)
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violator to stop willfully committing the same crimes day after day, with
no oversight. Common sense suggests that this injunction will not be

enforced, even if it were a viable remedy.

Indeed, the City appeal demonstrates it has no intention of
voluntarily addressing the exercise issues. It simply does not care that its
elephants are suffering and dying prematurely. It's appeal makes it clear

that it is even unwilling to roto-till the hard ground.’’

Nor is this surprising. This is the same City that has repeatedly

turned down offers of large spaces within the City, for free, to provide

irony of the relationships, allowing the City to police itself to enforce
this injunction would return the "fox" to full control of the proverbial
"hen house."

7 Stunningly, it is undisputed that Dr. Eng was actually told by the
keepers that the sand in the exhibit would be regularly roto-tilled. But
not only did he never see it done, (7 RT 1237:14-19) it is undisputed that
it never was done. (6 RT 960:25-961:3) Instead, both the head vet and
the keepers ignored this critical issue, leaving the elephants in enclosures
which are too small to meet their needs, on perpetually hard ground.

Even defense expert Jeff Andrews admitted that exercising arthritic
elephants on hard, un-roto-tilled ground (as the City has always done)
would not be proper care. (6 RT 1083:11-16) Head vet Curtis Eng
reaffirmed that the substrates can have a big affect on health. (7 RT
1236:8-11) In fact, in the past, he has recommended varied soft
substrates. (7 RT 1236:16-28) But, the exhibit has never had soft
substrates like he recommended. (7 RT 1237:6-8)
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more room for its elephants. (See footnote 2, supra ) It has been very
clear. Unless compelled to do so, the City will never provide
elephants with enough space to engage in meaningful, stimulating
exercise, consistent with their psychological and physical needs. (J.
Poole 4 RT 440:19-442:6 and V. Guarnett, 6 RT 960:25-961:3, 964:4-

965:23)

Thus, the ground becomes too hard for any kind of exercise,
creating a risk of injuries to the elephants' joints, feet and nails. (6 CT
1223: 1-5) These injuries lead needlessly, but inexorably to pain, injury
and premature deaths (see Footnote 8; see also P. Ensley 3 RT 43:8-44:9,
97:17-98:11 and 99:7-16; M. Richardson 4 RT 331:19-332:5 and J.

Poole 4 RT 433:7-434:13).

The same spatial limitations which make it impossible for

elephants to exercise naturally, also cause emotional suffering as well.”®

3% As discussed supra, the Court findings of stercotypic behavior directly
indicate the current enclosures are too small. Even the defense experts
concede this point. Jeff Andrews, Vice President of Zoological
Operations for Busch Gardens Tampa/Sea World Parks and
Entertainment, acknowledged that "stereotypic behaviors [are] caused by
confinement insmall places." (6 CT 1232:8-10) Similarly, defense expert
QOosterhuis, the principal veterinarian at the San Diego Zoo Safari Park
called by the City, testified that in his thirty-seven years, he "has not
(footnote continued)
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This suffering will not and cannot be eliminated by increasing human

demands on the elephants to "exercise" within their tiny exhibit.

Without discussing the essentially uncontested, unanimous
evidence (regarding the harmful impact of small spaces and the related
hard ground)*” the Court explained the legal standard for an injunction,
correctly describing it as limited "to the wrongful act sought to be
prevented.” (6 CT 1262:9) ** But the proposed §597t injunction will

not stop the wrongful acts or the harms to be prevented.

The analysis must consider all of the facts, including the needs of
elephants, which evolved to be in motion (i.e. "exercise") up to 18 hours
a day in the wild. (6 CT 1236: 12-13 and 1237:1-3) They cannotand do
not stand in place. Near constant movement is necessary to stimulate
their legs, feet, ligaments, heart and lungs. By moving, they are able to

maintain their physical and psychological health. (J. Poole 4 RT 442:7-

seen the kind or amount of stereotypic behavior that he has seen with the
elephants at the Los Angeles Zoo." (6 RT 1231:8-10)

% See 6 CT 1223: 1-5; 1224: 15-16; P. Ensley 3 RT 50:5-18; M.
Richardson 4 RT 416:5-22; and J. Oosterhuis 7 RT 1355:21-1356:4.

0 As stated in People v. Custom Craft Carpets, Inc. (1984) 159
Cal.App.3d 676, 684: "A court sitting in equity has broad power to
fashion relief to fit the facts before it."
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28) They also travel for social reasons, intellectual stimulation, to find
food, variety and many other factors. (J. Poole 4 RT 441:11-443:1 and 4

RT 446 19-447:1)

Nor does the defense disagree. Itis a conceded fact that elephants
evolved this way and are not physically able to simply stand in place for
long periods of time, particularly on hard surfaces. (J. Oosterhuis 7 RT
1362:17-27) Inactive and overfed elephants with or without abnormal
behavior are predisposed to abscesses and cracks. (7 RT 1362:28 -

1363:6)

They not only have no option to travel anywhere — or for any
reason, they are deprived of one of the main reasons they travel. Like
people, they like to eat varied and seasonal vegetation as it is available.
But, in this facility, they are unreasonably separated from all grass, trees,

and bushes by electric hot wires, creating great and unnecessary

frustration, i.e. suffering. (6 CT 1227:1- 1228: 8 and Trial Ex. 175)

Forced to stand day after day with no place to go, the elephants
live between electrified areas which are essentially invisible to patrons of
the zoo. They want to at lcast forage the greenery in their exhibit, as

they do in the wild, but cannot do so for fear of electric shocks. (6 CT
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1227:15-1228:8, V. Guarnett, 6 RT 935:3-22) So, they must stand on the
hard packed sand surfaces with no greenery they can eat, wholly unlike

their lives in the wild.

As noted, Zoo researcher Cathleen Cox described an actual
recommendation to provide enrichment whereby (free) trees would be
placed in the exhibit to allow the elephants to forage as they do in the
wild, allowing them to push the trees over and eat them. This proposal
was rejected by Director Lewis incredibly, because he said he was
concerned that the elephants might try to use the downed trees to
manage an escape. (7 RT 1289:7-1290:26) But, without disclosing his

rejection, this very proposal was one of the enrichment ideas Lewis used

to convince the City Council to approve the new exhibit. (7 RT 1291:20-

1292:12)

The small spaces provided, with all of these limitations, including
the hard ground, limited social/intellectual interaction with other
elephants, and hot wiring, cause stereotypic behaviors like the bobbing
and rocking in place seen in this exhibit every single day. Such
stereotypic behaviors are emotionally and physically injurious to the

elephants, and as noted, uniquely excessive. (Oosterhuis 6 RT 1231:5-
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10; J. Andrews 6 RT 1069:6-18; 1070:21-1071:4)

Given the interplay of these various factors, the Court erred when
it chose to mandate forced additional exercise rather than to enjoin the
continued operation of this abusively inadequate elephant exhibit. Given
the nearly undisputed facts, to remedy this violation, the injunction
should have required that the elephants be moved to a larger space where

they can exercise naturally, like elephants.

D. Penal Code §597.1 Violations

§597.1 provides, in relevant part, that

“Every owner, driver, or keeper of any animal
who permits the animal to be in any building,
enclosure, lane, street, square, or lot of any city,
county, city and county, or judicial district
without proper care and attention is guilty of a

misdemeanor.”

There can be no dispute that elephants are animals or that they are

being kept in enclosures. Plus, the Court expressly found that they do

not receive proper care or attention in this facility. (6 CT 1259:19-20)
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As cited herein, the reasons are many, including inadequate training of
Zoo personnel, inadequate supervision, under-staffing, inadequate space,
inadequate cleaning of the exhibit and simple refusals to provide the
elephants what they need. In fact, even critical record keeping is

lacking.

For obvious reasons, defense expert Jeff Andrews, agreed that it
was important to keep accurate medical records of the care and condition
ofthe elephants. (6 RT 1100:10-24) Zoo Director John Lewis concurred.
He agreed that failure to keep accurate records is a serious problem. (7
RT 1414:7-9) Nor did he deny the fact that there were over 1500 days
of missing keeper records. (7 RT 1407:19-26) But, while relying on
the absence of USDA citations, the City admittedly never told the USDA
inspectors about these critical, missing records, (7 RT 1408:13-15) This

is in addition to the fact that Director Lewis knew that Dr. Eng threw

away kevy records that showed when medicines were suppnosed to have

been given. (7 RT 1408:23-27)

Even defense expert Andrews could not deny that it was totally
improper for the L.A. Zoo to lose track of almost 3 years of keeper logs

over a 7 ¥2 year period. (6 RT 1082:14-1083:10)
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Proper care and attention is also lacking because, as head zoo vet
Curtis Eng admitted, vet staffing has been low for a long time. (7 RT
1211:10-12) Plus, he acknowledged that there is no one for him to talk
to atthe L.A. Zoo who has training in wild elephants or expertise in wild
elephant health. (7 RT 1212:14-12:13:28). This included defense witness
Cathleen Cox, the zoo "fesearcher“ who admitted that she also lacks any

wild elephant experience. (7 RT 1265:4-28)

The elephants face many health hazards from this lack of care and
expertise. For example, the elephants will sometimes ingest the sand in
the exhibit. The sand, often not properly cleaned, contains feces. Plus,
when ingested, the sand causes colic, which can be life threatening. (C.

Eng 7 RT 1219-16-1220:24)

When their elephants suffer and they do not know what to do, as
happened multiple times as discussed immediately below, even the Zoo
Director could not deny it was improper not to have the ability to give
them adequate medical care when they were suffering. ( J. Lewis, 7 RT

1409:7-11) Focusing on just two examples make this point quite clearly.
Two female elephants, Tara and Gita, both suffered greatly from
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inadequate care at the L.A. Zoo. Despite their grave health, to get the
funding needed to build the new exhibit, Lewis told the City council that

Tara was fine except for a little arthritis. (8 RT 1523:1-1524: 7)

In fact, she had such severe arthritis, that she could not even stand

on her own. (8 RT 1524:8-20) She also had pus draining from a rectal
abscess, referenced to a bull hook injury. (8 RT 1524:23-1525:8) Plus,
no medical investigation followed discovery of her swollen left front foot
caused by an abscess. (§ RT 1526:19-26) Eventually, she collapsed one
night and was not even discovered until 6:30 am the following day.

Within 30 minutes she had died. (8 RT 1527:10-27)

Like Tara, Gita also collapsed one night and was left there,

untreated until the following morning. Even though she was spotted

down at 9 pm, no one even tried to get her up until 5 am the next day. (8

RT 1531:8-19) She too died, largely because no one knew how or even

attempted to assess her health needs.

This was actually not the first, but fortunately the last time Gita
had to endure such suffering. Years earlier she had an abscess at the end
of her tail. (8 RT 1531:27-1532:11) That same year, she had to be
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sedated for a toenail abscess. (8 RT 1532:16-24) This same abscess
recurred a year later. (8 RT 1535:2-5) She also had a systemic infection

that spread for undiagnosed reasons. (8 RT 1533:10-14)

Gita also suffered from chronic arthritis most of her life. (8 RT
1536:2-5) In 1992, Zoo officials saw her literally buckle on both front
legs. (8 RT 1534:3-7) Later, she could only lay on her side with labored

breathing. (8 RT 1535:21-23) The Zoo determined that the substrate in

the vard was a potential cause, but no changes were made. (8 RT

1536:12-25)

For many years, Mr. Lewis knew that Gita had degenerative joint
disease. (8 RT 1539:16-18) In fact, on June 7" 2005, the Zoo vet noted
the progressive nature of Gita's foot abscesses and bone infection. The
vet recommended "extremely aggressive therapy." ( 8 RT 1539:24-

1540:5) Perhaps needless to say, she continued to suffer, then died.

Yet, despite all of this, to gain funding for the new exhibit, Mr.

Lewis and others also told the City Council that Gita was doing well. (7.

Lewis, 8 RT 1529:20-26) He represented her condition as "doing fine."

(8 RT 1553:17-24) But, even as he said it, he knew about all her
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ongoing health problems. (8 RT 1537:22-26)

Shockingly, the L.A. Zoo records were changed to cover up some

of these facts. This prompted an entire ethics discussion to protect the

public from such falsified documents in the future. (§ RT 1545:4-
1547:13) Butstill, the "new" exhibit was funded and built — and nothing

changed for the elephants. In fact, Mr. Lewis is still the Director.

Even so, the new exhibit funding was used to appeal to the patrons
of the Zoo, rather than providing proper care and attention for the
protection of the elephants. Even when apprised of changes needed to
protect these animals from suffering and premature death, the officials at
the Zoo have refused and failed to do what is necessary. (V. Guarnett, 6

RT 960:25-961:3; J. Lewis, 7 RT 1411:17-22 and 1412:1-7)

Without mentioning any ofthese facts, even the Court agreed "that
the evidence at trial shows that the elephants at the Los Angeles Zoo are

not receiving 'proper care and attention." (6 CT 1259:19-20) But, once

again, despite this express factual finding, the Court, declined to act on

it. Indeed, the Court even refused to find a violation of §597.1(a).

Specifically, the Court ignored the plain meaning of the statute.
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Adopting the argument postulated by the City, the Court essentially re-
wrote the actual language of the statute, which was enacted to protect
"any animal" not given "proper care and attention." But, as the City
urged, the Court applied the statute as if it were limited to only "stray or

abandoned animals" not given proper care and attention.

As explained below, by disregarding the broad purpose of this
statute, in derogation of its plain meaning, the Court failed to apply the
legislative intent of either this statute or the over-arching intent of Title

14 of the Penal Code.

(1) §597.1(a) Applies to All Animals Kept
Without Proper Care and Attention.

The United States and California Supreme Courts have repeatedly
provided guidance regarding proper statutory construction and

application. One overarching, decades-old, general rule is that:

"A provision that may seem ambiguous in
isolation is often clarified by the remainder of
the statutory scheme ... because only one of
the permissible meanings produces a
substantive effect that is compatible with the

rest of the law.” (United Savings Ass’n v.
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Timbers of Inwood Forest Associates (1988)
484 U.S. 365, 371 (citations omitted).

Seé also People v. Mendoza (2000) 23 Cal. 4th 896, 907-908

explaining that, in giving statutory text its plain meaning, courts:

"... do not consider the statutory language in
isolation ... [r]ather, we look to the entire
substance of the statute ... in order to
determine the scope and purpose of the

provision." (citations omitted)

While the phrase "stray or abandoned animal” is included in this
statute, it is not the subject of this legislation. It is a subset of "any
animal" which is the overarching focus of this legislature. No other
interpretation is compatible with §597.1 in its entirety, and this section of

the Penal Code as a whole.

Indeed, §597.1 contemplates various categories of animais which
could be denied proper care and attention. Among them, §597.1

enumerates those that must be seized by law, such as stray or abandoned

animals, and those that need not be seized. But, this distinction does not

change the fact that the plain meaning of this statute makes it a violation

to keep "any animal" in an enclosure without providing proper care and
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attention.

§597.1(a) mandates that "[a]ny peace officer, humane society
officer, or animal control officer shall take possession of the stray or
abandoned animal." By contrast, §597.1(g) provides "[w]here the need

for immediate seizure is nof present” the owner or keeper "shall produce

the animal at the time of the hearing unless, prior to the hearing, the
owner has made arrangements with the agency to view the animal upon

request of the agency ..." Clearly, the reach of'this section is #ot limited

to just stray or abandoned animals.

Since a stray or abandoned animal must be seized, it follows that
where an animal need not be seized, that animal is not stray or
abandoned. The distinction between stray or abandoned animals and
other animals lacking in proper care is further reinforced throughout
§597.1, such as in subsection (b) where it explains, "[w]hen the officer
has reasonable grounds to believe that very prompt action is required to
protect the health or safety of an animal or the health or safety of others,
the officer shall immediately seize the animal ..." Thus, it becomes
clear that in such cases, the animal is neither a stray, nor abandoned.

Hence, neither are prerequisites under this provision, as the City urged
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and the Court erroneously concluded.

Nor must an elephant be seized if improperly treated. Section

597.1(b) governs the discretionary seizure of animals kept without

proper care and attention, stating "[t]he officer may likewise take charge

of any animal ... that by reason of ... neglect is ... is_being cruelly

treated ..." The option provided by the word "may" demonstrates that

seizure is not required.

As §597.1(a) only mandates the seizure of stray or abandoned
animals, it stands in contrast to other provisions in §597.1 which make
seizure discretionary, as well as still other provisions requiring seizure
even in the absence of abandonment. In short, the various rules
governing seizure, both mandatory and discretionary, underscore the fact
that the statute contemplates animals will be seized in specific situations,

only some of which involve abandoned or stray animals.

Thus, the only interpretation consistent with the provisions in
§597.1 that govern owners or keepers who are still in possession of their
animals (i.e. they are not abandoned or strayed) is for "any animal" to
mean exactly that. (See §597.1(h) which explains that "[i]f any animal is
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properly seized under this section or pursuant to a search warrant, the
owner shall be personally liable ..." (See also §597.1(k)(2) which
explains that the court may require a person convicted under §§ 597 or
597a to "immediately deliver all animals in Ais —or her possession to a

designated public entity..."). Again, this language confirms that this

section is not intended to apply only to abandoned or stray animals. as

apparently the City convinced the Court.

That "any animal" means "any animal" is further reinforced by
looking elsewhere in Title 14 of the Penal Code. Atthe outset, § 597.1is
broadly titled "Failure to care for animals; misdemeanor; powers and
duties of local officers and veterinarians; hearings; liability for costs;
forfeiture" — signifying its comprehensive application to animals

generally, not merely stray or abandoned animals.

As evidenced by §597s, entitled "Abandonment of animals," the
legislature demonstrated it was fully capable of specifying a subset of
animals if it so intended — namely, just abandoned animals. §597s

states: "Every person who willfully abandons any animal is guilty of a

misdemeanor." Nonetheless, when construing §597.1(a) the Court

emasculated that statute, limiting it as if it read, "[e]very owner, driver,
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or keeper of any stray or abandoned animal ..."

When cited by other appellate decisions, no such limitation has
been imposed. For example, in Martinez v. Robledo (2012) 210

Cal.App.4™ 384, 392 the court relied on both §597 and §597.1 to

conclude:

"Thus, an owner has an affirmative duty to
properly care for an animal. There are dozens
of other laws criminalizing the mistreatment

of animals."

Indeed, interpreting this section as limited by the Court would not
only ignore the true scope of §597.1, but would render it essentially
duplicative of §597s. Such an interpretation thus violates multiple rules
of statutory construction. Beyond the "plain meaning" rule, in United
States v. Menasche (1955)348 U.S. 528, 538, the United States Supreme
Court reiterated that "[t]he cardinal principle of statutory construction is
to save and not to destroy." (See also Moyer v. Workmen's Comp.
Appeals Bd. (1973) 10 Cal. 3d 222, 230 (explaining "a construction

making some words surplusage is to be avoided").)

But, the interpretation of the Court conflates these two statutes,
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both in Title 14, making them co-extensive, when they are not. In effect,
interpretation of §597.1 as applied by the Court eliminated the need for
§597s, or vice-versa. This is also contrary to the fundamental rule
articulated by our Supreme Court in California Teachers Assn. v.
Governing Bd. of Rialto Unified School Dist (1997) 14 Cal.4™ 627, 658,

where the Court stated:

"[E]every statute should be construed with
reference to the whole system of law of which
it is a part so that all may be harmonized and

have effect."

This kind of common sense interpretation is necessary to avoid
rendering §597s mere surplusage as well. "Any animal" can only mean
just what it says, consistent with California case law. (/d. at 927, fn 5.)
By reading "any animal" to mean "any stray or abandoned animal," the

Court improperly added language into the statute.

The Court reasoned that the "statute's use of the word 'the’ before
the words 'stray or abandoned animal' in the second sentence of §597.1
suggests that the first sentence also only applies to stray or abandoned

animals, not to captive animals in a zoo." (6 CT 1259:20- 24) But, the
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analysis improperly stopped there. *!

This strained interpretation violates yet another rule of statutory
construction. As set forth by the United States Supreme Court in Lamie
v. United States Trustee (2004) 540 U.S. 526, 538, courts should not add
an “absent word” to a statute; see also Kirkwood v. Bank of Am. Nat.
Trust & Sav. Ass'n (1954) 43 Cal. 2d 333, 341 (explaining "words may
not be inserted in a statutory provision under the guise of

interpretation"). Such judicial legislation is unwarranted.

Although the article "the" as used in the phrase "the stray or
abandoned animal" is somewhat imprecise, the plain meaning of the
statute is evident. The first sentence of §597.1(a) is general and clear. It
broadly applies to "every owner, driver, or keeper" and "any animal"
lacking care and attention. There is no reason to read into it, suggesting
that it was supposed to say the same thing as the next sentence, which

makes a secondary, subsidiary point. Without changing the full scope of

*! Significantly, the Court did not note or credit the language in §597.1
following the "stray or abandoned animal" language relied upon. It
states: "In all other cases, the officer shall comply with the provisions
of subdivision (g)." Thus, the first sentence and several other sentences
within §597.1 make it clear that its protections are not limited to stray or
abandoned animals.
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the statute, it merely focuses upon seizures of a particular subset of

animals lacking care and attention: i.e. stray or abandoned animals.

Such a reading is reinforced by §597.1 in its entirety, and is
necessary to insure compatibility with §597t and §597s, as required by
the canons of statutory construction. It is also necessary to afford the

proper degree of judicial deference to the legislature.

Perhaps most fundamentally, the plain meaning of the terms "any
animal" are entirely self explanatory. There can be no justification for
ignoring their plain meaning. They make perfect sense, both in context

and in keeping with this entire section of the Penal code.

(2) §597.1(a) Applies to Both Elephants and

Z.00 Animals.

Contrary to the unsupported conclusion of the Court, there are still
other reasons §597.1(a) applies to "all animals" including zoo animals.
Again, following the rules of statutory construction, it is necessary to
look at the context and purpose of the legislation. The governing Title
14 definition of the term "animal" includes "every dumb creature" (i.e.
not human) in §599b. From there, when necessary, the legislature

created carve outs, such as for the seizure or impoundment of groups of
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animals, e.g., medical research animals and domestic animals. (Cal.

Penal Code §§ 597(g)(2), 597¢.)

The legislature has not, however, created any specific provisions
or exceptions for elephants or zoo animals. In light of the governing
definition of "animal," and in the absence of any relevant carve out,
§597.1 is applicable whenever animals, including elephants, are kept

in an enclosure without proper care and attention.

Both §599b and §597.1 fall within Title 14 of the Penal Code.
Thus, the §599b definition is controlling. It was applied to roosters used
for cockfighting in People v. Baniqued (2000) 85 Cal. App. 4th 13, 21

where the Court explained:

"[IIn its broadest sense, the phrase “dumb
creatures” describes all animals except human
beings. The use of the adjective “every” in the
definition indicates that a broad meaning was

intended."

In reaching this conclusion, the Banigued court relied on
definitions of the word "dumb" to include "destitute of the power of
speech" and "by nature incapable of speech like that of humans." (/d at

20) Based on this definition, elephants also clearly fall within the §599b
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meaning of "animal." For the same reasons, the references in §597.1(a)

to "any animal" plainly apply to elephants.

Despite this broad Title 14 definition, the Court dismissed the idea
of applying §597.1(a) to elephants, stating that "it is difficult to conceive
of an animal control officer ... scaling the walls of the zoo ... to 'take
possession' of Bily [sic], Tina, and Jewel, and then sending the city an
invoice ..." (6 CT 1259:24 — 1260:3) Presumably, the Court was
referring to difficulties inherent in seizing an elephant, thereby implying
the legislature could not have meant to include zoo animals when it

drafted the language "any animal."

But, even this tongue-in-cheek suggestion ignores reality. First, it
ignores the fact that elephants are sometimes removed from abusive
environments. Plus, it is inconsistent with the original (false) notion that
this section only applied to stray or abandoned animals. Clearly, if
elephants got loose, animal control officers would indeed have to

somehow "take possession" of them.

Notwithstanding the skepticism of the Court, large, exotic and

even carnivorous animals have in practice been seized both in California
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and throughout the United States.”> Nor does any authority require the

seizing agency to scale walls or to take them back to their offices for that

purpose.

Since the issue was not raised or briefed, perhaps the Court did not
realize that the legislature has often made it clear that it recognizes the
nature of zoos and other special circumstances. In fact, it has separately
carved out exceptions for zoos in other situations. For example, Civil
Code §54.7, recognizes the special nature of zoos when dealing with

service dogs, stating:

"Notwithstanding any other provision of law,
‘the provisions of this part shall not be
construed to require zoos or wild animal
parks to allow guide dogs, signal dogs, or
service dogs to accompany individuals with a
disability in areas of the zoo or park where
zoo or park animals are not separated from

members of the public by a physical barrier."

* As but two examples, see Florida v. Butler 587 S0.2d 1391 (Fla. Ct.
App. 1991) where two alligators were seized and Borden v. Marin
Humane Society (1999) 70 Cal. App.4™ 1212 where many exotic reptiles
and snakes were seized.
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Similarly, §597(g)(2) also makes it clear that the legislature knows
that exceptions are occasionally necessary, depending on where the

animals are being kept:

"Mandatory seizure or impoundment shall not
apply to animals in properly conducted
scientific experiments or investigations
performed under the authority of the faculty
of aregularly incorporated medical college or

university of this state."
Again, well aware of these distinctions, neither elephants nor zoo
animals were similarly exempted. Indeed, yet another exception exists,
in Penal Code §597e. That section provides rules which apply

specifically to "Domestic animals..." But, no similar, special rule was

created for exotic animals, like elephants or zoo animals.

In each instance, the legislature enacted specific carve outs for
exceptions it intended to apply. This principle of statutory construction
has been explained in various ways. One which is applicable here was
provided by the court in Doe v. Saenz (2006) 140 Cal. App.4™ 960, 984,

which stated:
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"When the Legislature uses a particular word
or phrase in one statute, the omission of that
word or phrase in another statute dealing with
the same general subject matter shows a

different legislative intent."

Thus, the various, selective exceptions noted above, make it clear
thatin §597.1, where the legislature deliberately referred to "any animal"
rather than to "any animal except zoo animals," it meant exactly what it
said. Ifthe Court had followed this intent, it would have insured proper
application of the broad scope and purpose of §599b, i.e. to protect all

animals which cannot speak for themselves, urless otherwise stated.

(3) The §597.1 Interpretation of the Court
is Inconsistent with the Apparent
Legislative Intent.
In reconstructing §597.1(a), the Court deviated from the apparent
intent of the legislature in enacting §597.1, which was to supplement and
correct a defect in §597f. §597f, like §597.1, by its terms pertains to

any animal lacking in proper care and attention. §597f(a) states:

"Every owner, driver, or possessor of any

animal, who permits the animal to be in any

10695581

120



building, enclosure, lane, street, square, or
lot, of any city, city and county, or judicial
district, without proper care and attention,
shall, on conviction, be deemed guilty of a

misdemeanor. And it shall be the duty of any |
peace officer, officer of the humane society,
or officer of a pound or animal regulation
department of a public agency, to take
possession of the animal so abandoned or
neglected and care for the animal until it is
redeemed by the owner or claimant, and the
cost of caring for the animal shall be a lien on

the animal until the charges are paid."

As interpreted, it was determined that §597f commanded
impoundment of any neglected animal, without notice and hearing as
required by the Fourteenth Amendment. To that extent, the court in

Carrera v. Bertaini (1976) 63 Cal. App. 3d 721, 727 invalidated that

aspect of the statute.

To compensate for the constitutional shortcomings of §597f, the
legislature enacted §597.1. The notice provisions provide, inter alia,
opportunity for and provisions governing post-seizure hearings, as well

as post-seizure notice requirements. (Penal Code §§597.1(f)-(h)) Thus,

121



§597.1 supplements, but does not supplant, § 597f. (See, e.g., People v.
Speegle (1997) 53 Cal. App. 4th 1405, 1409 (charging defendant with
228 counts of misdemeanor animal neglect under §597f(a), and requiring

reimbursement for impoundment).)

As a matter of constitutional law, seizure and impoundment of

neglected animals hinges upon application of the §597.1 notice

provisions. But, if §597.1 applied only to stray or abandoned animals, it

would preclude seizure and impoundment of all other neglected animals

under both §597f and §597.1.%

Based on their plain meaning, there is overwhelming similarity
and redundancy between the two statutes. Both are titled "failure to care
for animals" and both employ language applicable to neglected animals
generally. Arguably §597f(a) employs more precise language in
articulating its scope, making it more transparent that it applies to any
animal not receiving proper care and attention, whether abandoned or

just neglected. But, in either case, both use the unambiguous targeting

* The interpretation adopted by the Court ignores, without basis, the
high likelihood that the Legislature intended the words "abandoned or
neglected" to be synonymous with animals left in an enclosure "without
proper care and attention..."
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language applying their protection to "arny animal" making them both

applicable to zoo elephants.

In short, it is now an established fact that the L.A. Zoo
elephants are not receiving proper care and attention in this facilify.
(6 CT 1259 19-20) Thus, the City is per se guilty of a misdemeanor. In
context, it is clear that there is a violation of §597.1 and §597f. The

question is what to do about it.

As noted, closure of the exhibit is the best way to stop these
violations. The elephants can be moved to two different sanctuaries,
among other listed alternatives. But, to follow the legislative intent,
steps must be taken to stop the violations which have been established.
For all of the reasons listed, the Court interpretation of §597;1 was an

error of law.

E. The Animal Welfare Act (9 C.F.R.
§3.128) Applies and was Violated.

Among the various statutes governing the care and treatment of
elephants at the L.A. Zoo, the Animal Welfare Act is one of the most

significant. This federal regulation is unquestionably applicable to every
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U.S. zoo. §3.128 sets forth the minimum space requirements. By its
terms, it requires a case by case analysis focusing on the impact of the
space in question on the behavior and condition of the animals
themselves.” Contrary to the conclusion reached by the Court, this
regulation provided a crystal clear standard which was easily applied in
this case. The evidence adduced at trial established that this exhibit

violates the Animal Welfare Act space requirements.

The controlling federal Regulation states:

“Enclosures shall be constructed and
maintained so as to provide sufficient space to

allow each animal to make normal postural

and social adjustments with adequate freedom

of movement. Inadequate space may be
indicated by evidence of malnutrition, poor
condition, debility, stress or abnormal

behavioral patterns.” (9 C.F.R. §3.128)

The bottom line is there is no truly "objective” space which will

“ This focus on the effect of the space on the animals is a perfect
complement to the way in which the Court itself stated the facts should
have been analyzed when applying the relevant Penal Code sections. (6
CT 1244:12-20)
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always be adequate. The Code of Federal Regulation wisely addresses
the issue from a different perspective than, for example, the California
Fish & Game Commission. Rather than look at the physical size of the
space alone, §3.128 requires spaces large enough to avoid stress and
“abnormal behavioral patterns” determined by the effects of that space

on the individual animals enclosed there.

In this way, the focus is properly fixed on the effect of the facility

on the spectfic animals in question.

In this regard, the evidence was undisputed. Aside from their
physical injuries, the elephants at this facility consistently exhibit an
extraordinarily amount of stress and almost constantly exhibit abnormal

behaviors. Even the defense concedes that their stereotypic bobbing and

rocking is extraordinarily excessive. (Andrews 6 RT 1069: 6-18;

1070:21-1071:14; and 6 RT 1071:5-14; Qosterhuis 7 RT 1356:5-1357:5).

Plus, they acknowledge that it is caused by the "manner of their

confinement”, i.e. the small size and nature of the facility itself.

{Andrews 1071:5-27) Plus, it is undisputed that this behavior is so

abnormal, it is literally never seen in the wild. (J. Poole 4 RT 448:15-
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449:8)

But, despite the undisputed, extreme abnormality of this behavior,
the Court focused on the cause, without recognizing the significance of

the abnormal behavior itself, stating:

"The elephants at the L.os Angeles Zoo do not
have enough space to provide them with 'an
enriched environment that stimulates and
elicits species-specific behavior," as the 2011

Zoo elephant management program manual

(Exh.72) represents." (6 CT 1263: 23-25)

As noted above, the Court was also well aware of the excessive
and highly significant stereotypic behavior of the L.A. Zoo elephants.
But, even after reaching both conclusions, the Court failed to take the

next step and enforce the standard provided by §3.128. Inexplicably,

concluding there was no applicable standard, the Court failed to draw the
required connection between the excessive stress induced abnormal
stereotypic behavior exhibited by these suffering elephants and the

inadequacy of the space provided.

§3.128 contemplates much more than simply looking at the size of

the enclosures during travel—as determined by the Court. (6 CT
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1263:16-18) The Act indisputably applies to zoos (6 CT 1263:7-10),

which by definition provide long term environments for elephants.
Whatever might have been sufficient for purposes of transporting these
elephants, will never be sufficient to satisfy the long term requirements

of zoos.

The Act requires environments which provide adequate space to
permit normal social interactions and related emotional health. Plainly,
the L.A. Zoo does not provide enough space to permit groups of
elephants to live together, which is essential to their normal social
interactions. Nor does it provide enough space or basic stimulation to
permit long term health. This is exactly why the elephants suffer from

stereotypic behaviors.

Setting aside all of the evidence of compaction, hard ground,
inadequate space to exercise, severe physical injuries, suffering and
premature deaths, the evidence confirms that elephants are extremely
social animals. (J. Poole 4 RT 434:23-436:16 and J. Lewis, 8 RT 1502:3-
6) They need their nuclear families to permit normal social adjustments.
Socializing with other elephants is important, which requires keeping

them in a group. (J. Andrews 6 RT 1072:11-19)
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Despite the Zoo's incorrect and misleading sign, male elephants do
not live in isolation in the wild. In the wild, males spend most of their
time in the company of other elephants. (J. Poole 4 RT 436:17-437:24)
Given the spatial limitations of this facility, there is far too little space to
house a normal, healthy herd of elephants, male or female. Elephants are
tightly bonded and remain with their families and other elephants their
whole lives. (J. Lewis, 8 RT 1502:10-19) Nonetheless, Billy has been
kept isolated and the Zoo intends to keep him isolated. (J. Lewis, 8 RT

1502:7-9)

This is true even though they know that Billy suffered from
separation from his mother. (J. Lewis 8 RT 1503:20-24). Plus, they know
he is suffering now. In fact, even Mr. Lewis has heard Zoo patrons ask
why the elephant (Billy) looks so sad. (J. Lewis 8 RT 1505:13-21) Even
Cathleen Cox, the Zoo researcher admits that keeping Billy alone for

decades "is certainly not optimal." (C. Cox 7 RT 1310:16-18)

In the wild, elephants have sufficient space to escape aggression
from other elephants. (J. Poole 4 RT 451:15-452:15) Unfortunately,
space is so limited at the L.A. Zoo, that in general, other elephants

cannot be placed in the enclosure with each other. As the Zoo history
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confirms, if they occasionally disagree and want to separate to a safe
place, they cannot. The space limitations make it inevitable they will

fight, often with dire consequences. (Exhibit 19-3)

As a result, Billy and many other elephants have lived a life of
isolation for decades, preventing any kind of normal "social adjustment"
which they would have had in the wild. (J. Poole 4 RT 435:25-436:16)
This isolation, coupled with the small size of their pens, inadequate
stimulation and no place to go, explains why every one of the L.A. Zoo
elephants exhibit excessive "stereotypic behaviors" which even the

defense conceded far exceed what they have seen in other zoos.

As the regulation expressly states, “[ilnadequate space may be

indicated by evidence of ... poor condition, debility, stress or
abnormal behavioral patterns.” Here, the undisputed evidence of
stereotypic behavior and poor condition of the Zoo elephants alone

confirm the inadequate space provided by these facilities.

But, another indicator of inadequate space is available and the Zoo
not only knows about it, it refuses to make any effort to keep track of it.
The reason seems obvious. Not one time has anyone even tried to
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monitor the elephant's stress levels. This is true even though the head
Zoo vet is aware that it is easy, medically recommended and an express
indicator of inadequate space, pursuant to §3.128. (C. Eng 7 RT

1225:17-1229:12)

The importance of this evidence was explained by neuroscientist,
Dr Lori Marino who listed multiple easy and scientific ways to measure
their stress examining cortisol levels found in bodily fluids such as

blood, urine, feces or saliva. (L. Marino 5 RT 616:8-618:3) Nor does

anyone dispute that one response to abnormally high stress is to engage

in stereotypic behavior. Thus, the failure/refusal of the Zoo to monitor

their elephant's stress levels turns a blind eye to their needless suffering

and allows these abnormal behaviors to continue from decade to decade.

The evidence from all of the experts called to address these issues
confirmed, and thus the Court properly found, that the elephants at the
Los Angeles Zoo exhibit daily stereotypic behaviors at an alarming rate.
(6 CT 1229:1-10) In and of itself, stereotypic behavior demonstrates the
consequences of the inadequate space in this facility, and resultant
insufficient exercise, mental stimulation, and social interaction. (J. Poole

4 RT 438:24-442:6) Their unrelenting, unnatural bobbing and rocking
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behaviors prove that Billy, Tina, and Jewel are stressed and suffering due

to the inadequate space provided in this facility.

As noted, while psychologically problematic in and of itself,
stereotypic behavior in elephants further compounds the physical
debilities already caused by the insufficient space in this facility. Small
enclosures with hard, compacted ground alone add to the combination of
foot and leg problems as well as other physical maladies. (P. Ensley 3

RT 50:5-18; M. Richardson 4 RT 410:27-413:25 and J. Oosterhuis 7RT

1355:13-1357:1) These consequences also produce abnormal behaviors.

Focusing on their stereotypic behavior, it is now undisputed that
the repetitive stereotypic movement of these massive animals
compounds their injuries and infections. (J. Oosterhuis 7 RT 1356:16-
1357:17) Thus, it is not surprising that 14 Asian elephants have died in
this facility (Trial Exhibit 22) a decade younger than other North

American zoos. (J. Poole 4 RT 464:25 - 467:4)

Yet, despite the uniformity of the evidence, and for no apparent
reason, the Court overlooked the legal significance of the epidemic
levels of stereotypic behavior in this facility. The Court also ignored the
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undisputed evidence of numerous foot and leg injuries, as well as the
dramatically premature death statistics at the L.A. Zoo. These stunning,

uncontradicted facts were inexplicably never even mentioned.

Yet, the Court underscored the congressional concern regarding

physical and psychological stress, noting:

"Regulations promulgated under the Act by
the [USDA] require that covered animals be
handled in a manner that does not "cause
trauma. . .behavioral stress, physical harm, or
unnecessary discomfort" and that physical
abuse not be used to "train, work, or otherwise

handle animals." (6 CT 1263: 12-16)

Although appropriately recognizing the intent of Congress to
protect zoo animals from behavioral stress, no effort was made to apply
that intent. Instead, the Court erroneously reasoned that because, thus
far, "most of the administrative decisions by the [USDA] under 9 C.F.R.
§3.128" involve the transportation or keeping of "tigers, lions, and other

1"

animals in small crates that allow no or virtually no movement," it must
be the case that only temporary travel crating requirements are covered
by the Act. (6 CT 1264:3-13)
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But, the plain meaning of the Code of FFederal Regulations
provides no such limitation. Nor is the absence of a published example
even relevant to application of a statute. If the Court were correct that
only travel crating standards are governed by the Act, no zoo facility
could ever violate it. In fact, using the "first time" approach applied by
the Court, no statute which is on the books would ever be applicable

until a case interpreted it. This, is of course, a circular impossibility. If

no case can apply it until it sas been applied, it will never be applied.

Sadly, this is the approach the Court employed when interpreting
the Code of Federal Regulations as well as the "injury prong" of §526a,
as discussed infra. This approach, which emasculated both controlling
provisions, was proposed by the City again, even though it had already
been rejected by this Court when analyzing §596.5. (3 CT 527-528)

Nonetheless, once again, the same City invited error has been repeated.

In response to the overwhelming weight of the evidence, the City
tries to hide behind the limited number of citations issued by USDA

inspectors, as if that is the test.* Sadly, the evidence at trial is

* This argument is roughly equivalent to a driver purporting to "prove"
s/he never exceeded the speed limit because s/he never got a ticket.
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undisputed that the Federal government has far too few resources to
regularly address the factual concerns mandated by this statute. In fact,
the very issue raised at trial (about the inadequacy of the space in this
zoo) has long been a U.S.D.A. concern. (C. Doyle, 5 RT 690:22-694:8)
Even with well documented findings regarding the inadequacy of the
space afforded the elephants at this Zoo, the government has been
"reviewing the evidence" for many years without making a decision. (C.
Doyle, 5 RT 705:8-17) Despite the seriousness of the problem, there is
no indication that any kind of federal fact-finding or other decision will

be forthcoming in the near future, or at all. (C. Doyle, 5 RT 694:5-8)

By comparison, with the benefit of extensive pro bono legal effort,
the Court was able to make significant fact findings regarding the
consequences of the spatial limitations in this facility. These findings
now make it clear that this enclosure denies the elephants the space to
exercise naturally, live without undue stress, in the company of other

elephants, on variable/soft surfaces, like elephants do in the wild.

Instead, they are forced to live in tiny spaces, on hard ground, in
intense physical pain and with so much emotional stress that they

psychotically act out until they die a full decade sooner than in other
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zoos. The L.A. Zoo elephants cannot do anything normally, much less
posture normally, as their stereotypies confirm. The evidence of their
poor condition, both physically and emotionally demonstrates intense

stress and abnormal behaviors, which establish ongoing violations of the

Animal Welfare Act.

Despite all of this evidence, the Court ultimately concluded that no
legal standard at all was provided by §3.128. (6 CT 1264: 15-17) This
was clear legal error. The Court also erred by not comparing the
undisputed evidence to the express terms of §3.128, which would have

made it clear that violations of the Act are ongoing.

2. THE FACTS ADDUCED AT TRIAL JUSTIFY
CLOSURE OF THE EXHIBIT UNDER THE
INJURY PRONG OF §526a.

Aside from the so-called "illegality" prong of Civil Code §526a,
the statute also provides a so-called “injury” prong.46 It clearly and
independently authorizes injunctive relief upon proof of "injury" to City

property, in this case, the elephants. Once again, without any dispute

%6 Plaintiff does not appeal from the finding regarding the so-called
"waste" prong.
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that the elephants are suffering injuries on a regular basis, but finding no
case on point, the Court essentially read this unambiguous provision out
of the statute. Concluding it was redundant to the other provisions of the

statute, the Court denied relief under the "injury" prong.

This too was error, again ignoring cardinal rules of statutory
interpretation. A statute must be read inclusively, to give meaning to
every word and phrase, not narrowly, denying meaning to the words
stated. Where two interpretations are possible, the alternative must be
selected which gives meaning to every word in the statute. Terms should

never be read out of existence or ignored.

As often stated by the Supreme Court, such narrow interpretations
are to be avoided. For example, as early as Weber v. Santa Barbara

County (1940) 15 Cal.2d 82, 86 the Court stated:

“It 1s a cardinal rule of statutory construction that
in attempting to ascertain the legislative
intention, effect should be given, whenever
possible, to the statute as a whole and to every
word and clause thereof, leaving no part or

provision useless or deprived of meaning.”

Another example is set forth in the opinion of the Supreme Court
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in Reno v. Baird (1998) 18 Cal.4th 640, 658;

“It 1s a maxim of statutory construction that
Courts should give meaning to every word of a
statute if possible, and should avoid a

construction making any word surplusage.”

Even the United States Supreme Court routinely applies the same
rule of statutory construction. One such example can be found in TRW

Inc. v. Andrews (2001) 534 U.S. 19, 31:

“It 1s a cardinal principle of statutory
construction that a statute ought, upon the whole,
to be so construed that, if it can be prevented, no
clause, sentence, or word shall be superfluous,
void, or insignificant.”
This approach was required with respect to the "injury" prong,.
The statute could not be more clear. "Injury” is not synonymous with
"illegality" or "waste." Thus, there should be no difficulty applying this
clearly independent provision of the statute. Even ifall three prongs lead
to the same conclusion, it would not be redundant. Each would require

different facts or analysis. Here, the Court failed to apply the clear

meaning and intent of this provision, thereafter electing not to even
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consider the relevant facts. This was an error of law,

Nor is a judicial decision on point required before applying the

plain intent of the statute. The L.A. Zoo elephants suffer from a litany of

"injuries", both physical and psychological, which cause them pain and
needless suffering on a regular basis. The factual findings of the Court
confirm this in many ways. (6 CT 1265: 17-19; 1223:1-20, 1227:1-7,
1228:11-16, 1239:8-10 and 1261:7-8) Additional undisputed facts
confirm these findings. (J. Poole 4 RT 448:15-450:6 and Trial Exhibit

22)

Virtually every L.A. Zoo elephant has, and all future elephants in
this facility will, sustain physical and emotional injuries as a result of the
their confinement in this facility. (P. Ensley 3 RT 98:28-99:16) Most
have died prematurely from those injuries. (Trial Exhibit22) Although

L.A. Zoo elephants are dying significantly younger than other zoos. (J.

Poole 4 RT 464:25-467:4) With far less reason to do so, dozens of other

zoos have chosen to voluntarily close their elephant exhibits. (C. Doyle,

5 RT 702:24-703:9) But, despite its abysmal record, Los Angeles

chooses to ignore the abusive, injurious, nature of its facility.
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In short, the clear intent of the "injury" prong is to permit
taxpayers to enjoin public actions which injure public property. The
elephants are public property and they are being injured in ways that no
human could endure. Justliving in isolation, like Billy, equates with the
most severe form of punishment doled out against humans by the legal
system in most states. Elephants need the company and care of other
elephants just like people need other people. (J. Poole 4 RT 435:25-
436:16) When isolated, like Billy, it cannot be factually denied that

serious emotional injuries follow from the nature of such confinement.

The applicability of the injury prong is a pure question of law for
this Court. The facts and the legislative language could not be more
clear. This prong directly applies and should have been cited as the basis
for closing this exhibit. Perhaps a courageous act, both the law and the
facts require judicial help for these helpless, voiceless animals. The City

has long turned a blind eye to their suffering.

The evidence and findings of injuries are unsurprising, because
they are unavoidable in this facility, It is the elephant equivalent of
keeping a blue whale in a huge gold fish bowl. Daily suffering and

injury are an inherent part of elephant captivity in this facility. (6 CT
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1265: 17-19; 1257:23-1258:5) Unfortunately, the Court did not feel able
to apply the unambiguous language of this prong, without more.
Analyzing this prong just like the clear language of the Animal Welfare
Act, without a case on point, the Court concluded that no legal standard

applied.

In short, the Court disregarded the plain meaning of this statute as
well as the California case and statutory law defining the term "injury."

Stated as a rule of construction, the approach adopted by the Court

would effectively require courts to disregard all legislation that had not

vet been applied by a court in an analogous case.

Clearly, this was error. The Court in MacFarlane v. Peters (1980)

103 Cal.App.3d 627, 632 explained:

"While the facts in this case are without
reported precedent, such lack is no deterrent to

equitable relief."

In equity, Courts have the power to deal with novel situations.
This is especially true in cases that require equitable relief to ensure the
correct result. As stated by the Court in Romarn v. Ries (1968) 259

Cal.App.2d 65, 70:
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"Equity does not wait on precedent which
exactly squares with the facts in controversy,
but will adjust itself to those situations where
right and justice would be defeated but for its

intervention."

In short, the Court was simply wrong to conclude that because no
prior case applied the "injury” prong that no relief could be granted. No
case or statute requires prior application of any law before it can be
enforced. Standing alone the "injury"” prong represents the expressed
will of the legislature. While this case presents a unique fact pattern, It

is not legally or factually challenging.

What constituted an "injury" to the elephants was neither
ambiguous nor problematic. The Court easily found that Leider met that

burden of proof. (6 CT 1265: 17-19)

Accordingly, it is time to stop the L.A. Zoo from continuing to
injure and eventually kill more elephants. The injury prong of §526a is
being violated. On its face, it provides its own ’standard and is
controlling here. Closure of this exhibit to elephants is long overdue and

necessary. This case likely represents their last chance.
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A. The Court Properly Found the Zoo is

Injuring the Elephants.

The undisputed evidence confirms that no one at the L.A. Zoo
seems willing to change a thing despite the well-documented fact that
their elephants suffer daily from a variety of exhibit-inflicted injuries.
They suffer regularly from physical maladies like foot cracks, abscesses,
infections, debilitating arthritis and premature death. (P. Ensley 3 RT
79:2-80:13 and Trial Exhibit 22) They also suffer from related
emotional distress due to isolation, under-stimulation, boredom, obesity
and stress induced stereotypic behaviors. (J. Poole 4 RT 455:18-25 and J.

QOosterhuis 7 RT 1356:1-1357:1)

Nor was there any evidentiary deficit in this regard. The Court
agreed that the L.A. Zoo elephants are suffering injuries in this facility.
(6 CT 1265: 17-19; 1223:1-20, 1227:1-7, 1228:11-16, 1239:8-10 and
1261:7-8) On this record, application of the injury prong is a pure

question of law for this Court.

B. The Injury Prong Creates An

Independently Viable Right to Seek
Equitable Relief.
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The legislature articulated three different categories in §526a, each
giving rise to an independent right to seek equitable relief. The use of
the disjunctive "or" prior to the word "injury" makes this clear. It is
beyond dispute that if "illegality” and "waste" were eliminated from the
statute, the injury language would clearly authorize injunctive relief upon
taxpayer proof of an "injury to ... property of a ... city ..." To construe
the statute otherwise would render affirmative legislative language

inoperative.

Nor is an "injury" synonymous with "illegality" or "waste." Even
if all three prongs led to the same conclusion, as noted, they would not
be redundant, because each prong requires different facts and a unique
analysis. Thus, there should be no difficulty applying this clear prong of

the statute. In fact, the Court itself agreed, stating:

“Plaintiff is correct that section 526a has three
independent bases for taxpayer standing, and
that "illegal" modifies expenditure, but not

waste or injury.” (6 CT 1217:15-17)

Yet, despite this conclusion, and express findings of "injury" the

Court still found the "injury" prong redundant and declined to apply it.
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“The Court explained:

“For the reasons stated above, the court
finds that plaintiff has met his burden of
proof that the Elephants of Asia exhibit of
the Los Angeles Zoo is injuring the three
elephants who live there. The problem is
that, unlike the Penal Code section 596.5
standard for the illegality provision of Code of
Civil Procedure section 536a (sic), there is no
"legal standard by which the alleged
governmental conduct may be tested" for the
injury provision of section 536a. (sic)” (6 CT
1265:17-22)

But, this analysis is exactly what this Court rejected when
reversing the Summary Judgment entered (by Judge Wiley), then dealing

with the illegality prong. This Court stated:

" Appellants seek to restrict conduct they claim
violates Penal Code §596.5, thus there is a
legal standard by which the alleged

governmental conduct may be tested."”

This Court further explained that:
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"Penal Code §596.5 renders this issue subject
to judicial determination because it provides a
framework that takes the issue beyond one of

mere governmental discretion.” (3 CT 527-

528)

The same analysis applies to all of the statutes at issue here. Nor
is the legal definition of "injury" difficult to divine. Indeed, as noted,
even the Court had no trouble concluding that injuries are being inflicted
by this facility on a regular basis. That is the "legal standard" the Court
Jailed to recognize or apply. There was no reason not to simply take the

next legally required step. Failure to do so was error.

However, unlike on summary judgment, there is now a factual
record and findings. With no doubt regarding the fact that "injury” is
occurring, Plaintiff clearly met his burden. As such, this Court can now
- review this issue de novo and apply the "injury" prong as a matter of

law.

Nor could any of the three prongs be more relevant to a case like
this. As noted, while the L.A. Zoo elephants are public property, as
stated by the Second District in Martinez v. Robledo (2012) 210

Cal.App.4™ 384, 391, each individual is sui generis, "fundamentally
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different from any other sort of personal property."

This recognition is a critical lens through which this case must be
viewed. Each elephant is a unique, suffering individual, desperately in
need of protection under the "injury" prong of §526a. Both factually and

legally, this case falls squarely within the purview of that provision.

C. The Standard of "Injury' is its

Common Meaning, Consistent with

Existing State Law

Absent a statutory or case-law definition, the common definition
of "injury" should control. But, California statutory and case law
commonly use the term, rendering it unnecessary to rely on Dictionary
definitions.”  Examples of statutes defining "injury" are found
throughout the California Codes. For example, Government Code

§810.8 defines injury with regard to claims and actions against public

*7 The Oxford Dictionary defines it as "the fact of being injured" and
"harm or damage."

(http://oxforddictionaries.com/definition/english/injury?q=injury/.)

Merriam- Webster defines it as an "act that damages or hurts" or "hurt,
damage, or loss sustained." (Merriam-Webster, http://www.merriam-
webster.com/dictionary/injury; See also Free Dictionary, Dictionary,
http://www.thefreedictionary.com/injury (defining "injury as "[d]amage
or harm done to or suffered by a person or thing").)
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entities and employees as follows:

"Injury" means death, injury to a person,
damage to or loss of property, or any other
injury that a person may suffer to his person,
reputation, character, feelings or estate, of
such nature that it would be actionable if
inflicted by a private person."
Similarly, Code of Civil Procedure §28 provides that "[a]n injury
to property consists in depriving its owner of the benefit of it, which is
done by taking, withholding, deteriorating, or destroying it." If someone

caused the same kind of injuries as the City is causing to elephants

owned by another, those injuries would clearly warrant a recovery.

Definitions of injury to property as "damage" or "deterioration"
are also consistent with the Labor Code, which defines injury for
purposes of workers' compensation to include “any injury or disease
arising out of the employment...” (Cal. Lab. Code §3208.) The Labor
Code also distinguishes between specific and cumulative injuries,
explaining: "An injury may be either: (a) “specific,” occurring as the
result of one incident or exposure which causes disability or need for

medical treatment; or {b) “cumulative,” occurring as repetitive mentally
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or physically traumatic activities extending over a period of time, the
combined effect of which causes any disability or need for medical

treatment. (Cal. Lab. Code §3208.1.)

These definitions are all consistent with one another because they
comport with the generally understood definition of "injury." They are
all interchangeable for purposes of this case and reinforce the general
premise that, had the legislature intended specialized criteria to establish
"injury" under §526a, it would have specially defined this common term
for that purpose. Instead, the legislature employed a commonly used
term with every reason to believe that anyone familiar with the English

language could interpret and apply it in harmony with existing law.

Even if the decision of the legislature not to define "injury" in
§526a created an ambiguity, the provision should not be ignored,
rendered inoperative or superfluous. The Penal Code frequently utilizes
“injury” without defining it. (See, e.g., Cal. Penal Code §593 (applying
to "[e]very person who unlawfully and maliciously takes down, removes,
injures, interferes with, or obstructs” electric lines); Cal. Penal Code
§602 (explaining trespassing and "[c]utting down, destroying, or injuring

any kind of wood" is a misdemeanor); Cal. Penal Code §604 (providing
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any person who "maliciously injures or destroys any standing crops” is
guilty of a misdemeanor); Cal. Penal Code §607 (stating any person who
"willfully and maliciously cuts, breaks, injures, or destroys" an irrigation
facility is guilty of vandalism); Cal. Penal Code §622 (explaining any
person who "who willfully injures, disfigures, or destroys" a monument
is guilty of a misdemeanor); Cal. Sts. & High. Code §30844 (providing
any person who "maliciously injures or destroys any toll house or gate is

guilty of a misdemeanor™).)

In short, “injury” is easily understood and applied in the law. In
fact, the Court clearly understood it well enough to find that "the Los
Angeles Zoo is injuring the three elephants who live there" (6 CT
1265:17-19) but then elected not to apply the injury prong because no

other court had ever applied it. (6 CT 1266: 21-22)

Again, in Martinez v. Robledo (2012) 210 Cal. App.4™ 384, 392,
the Second District recognized an important, and often forgotten truth
about cases involving animals. It is particularly applicable here. The
Court upheld a damage award involving injury to an animal. In doing
s0, it correctly reminds us of the true intent of the California legislation

pertaining to animals, stating:

1069558.1

149



"In California, the Legislature has recognized
since 1872 that animals are special, sentient
beings, because unlike other forms of

property, animals feel pain, suffer and die."

Without closing this elephant exhibit to prevent ongoing injuries
(like many other cities have done voluntarily) L.A. Zoo elephants will
continue to feel pain, suffer injuries and die, prematurely. California

law does not endorse conduct or neglect which causes such suffering.

Closure of this abusive facility would be consistent with the
legislative intent underpinning all of the codes at issue herein. No more
perfect remedy exists than to close this exhibit to elephants, and allow
the Zoo to use that space for other animals better suited to captivity in

small spaces.

CONCLUSION

For all of the foregoing reasons, Leider respectfully requests that
this Court issue an order closing the Elephants of Asia exhibit to
elephants and order the three existing elephants released to one of the
sanctuaries that are prepared to take them. Only in that way can they

live out their lives without further needless suffering, physical injuries,
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psychological injuries and hopefully avoid a premature death.

Respectfully submitted:

DATED: May 27, 2014 WASSERMAN, COMDEN &
CASSELMAN L.L.P.

By: %L\

DAVID B. CASSELMAN
Attorneys for Cross Appellant and Respondent
AARON LEIDER
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