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PRELIMINARY STATEMENT

Respondents admit that DNR did not make the types of findings of fact necessary
for courts to determine whether an agency engaged in reasoned decision-making.
Instead, Respondents argue that the Minnesota statutes governing DNR’s permitting
process are largely optional and that the Court should deny Relators’ challenge to its
decision because the Minnesota Pollution Control Agency (“MPCA”) preliminarily
found that the environmental impact of Gourley’s proposed water appropriation would
not be overwhelmingly negative. DNR cannot abdicate its statutory duties in favor of
MPCA, and even if DNR were permitted to defer to other state agencies with respect to
specific, limited issues, it was improper for it do so here. Not only is DNR exclusively
charged with resolving competing demands for water usage, but MPCA issued its
preliminary findings based on assumptions that later changed. Moreover, several
commenters raised questions about MPCA’s preliminary findings that DNR should have
investigated and addressed as part of its consideration of Gourley’s application, but did
not. Because DNR’s decision-making process was plagued with errors of law, its
decision on Gourley’s permit should be reversed and remanded to allow the agency to

consider the application and Relators’ comments anew.

I Unless otherwise stated, all capitalized terms and abbreviations are as defined in
Relators' opening brief. Citations to “DNR Br.” refers to Brietf, Appendix and Addendum
of Respondent Minnesota Department of Natural Resources; citations to “Gourley Br.”
refers to Respondent Gourley Brothers, LL.C’s Brief and Appendix; citations to “Rels.
Br.” refers to Relators’ Brief.



ARGUMENT

L RELATORS HAVE STANDING TO CHALLENGE DNR’S DECISION ON
APPEAL

DNR’s argument that Relators lack standing fails as a matter of law and fact.
DNR asserts that the Individual Relators lack standing because they are, at most,
concerned about potential injuries, but have not suffered actual injury.2 (DNR Br. at 14.}
DNR’s argument is directly contradicted by the record. DNR admits that several
Individual Relators have attested that Gourley’s appropriation of water has already had a
direct impact on their domestic water use. (See, e.g., Winter Decl. § 7 (“Since the
Gourley facility began taking water, I have noticed a decrease in water pressure in my
faucets and shower heads. There is no reasonable explanation for the loss in water
pressure as I have a new well pump and new pressure tank.”); Walsh Decl. 4 4 (“Since
the Gourley facility became operational, I’ve noticed the water pressure issues in my
house. [’ve had issues with our tub and toilets that I never had before.”); Aimee
Goodwin Decl. 9 5 (“Since the Gourley facility became operational, I’ve noticed the

water pressure in our house has decreased. I notice it most while showering. It seems

2DNR also argues that Relators lack standing because “[t]here is no statute granting
Relators standing to attack the DNR’s issuance of the Permit.” (DNR Br. at 14-15.) But
where no right of discretionary review has been provided by statute for the quasi-judicial
decision of an administrative agency, an aggrieved party has a common law right to
petition for a writ of certiorari. See, e.g., In re Occupational License of Jack Haymes,
444 N.W.2d 257, 259 (Minn. 1989); In re Locust Hills Dev., Nos. A06-1882, A07-652,
2007 WL 4393981, at ¥**2-3 (Minn. Ct. App. Dec. 18, 2007). In re Sandy Pappas Senate
Comm., 488 N.W.2d 795 (Minn. 1992), the case relied on by DNR, stands only for the
proposition that a party who seeks a writ of certiorari must also have suffered an injury in
fact. As explained in Relators” opening brief and below, they readily satished that

threshold showing.



like water is being pumped and, when it is, our pressure drops with every pump. This
happens every day now. It never happened before the Gourley facility was here.”).)?
Several Individual Relators also attested that, since the Gourley facility became
operational, their private wells have tested positive for coliform bacteria from animal
waste and manure. (See, e.g., Russell Anderson Decl. 3 (“I have had my well tested
three times since the Gourley facility became operational. My well has tested positive for
coliform bacteria. I now have to use bottled water to drink because of the
contamination.”); Downes Decl. | 2 (“Since the Gourley facility became operational, our
well tested positive for coliform bacteria. Now, I drink bottled water because [ am
concerned about drinking water contaminated with coliform bacteria.”); Corey Goodwin
Decl. 4 (*“We’ve had the well tested several times since the Gourley facility became
operational because we are afraid our water could be contaminated with bacteria from

animal waste and manure. Our well has tested positive for coliform bacteria.”).) All of

*DNR tries to raise the bar for alleging standing by arguing that since the Permit is only
required for appropriations over five million gallons per year, Relators must prove their
injuries arise from the appropriation of water in excess of that amount. (DNR Br. at 8.)
This argument ignores the fact that Gourley may only withdraw water without a permit if
the withdrawal has “a minimal potential for causing adverse environmental impacts.”
(DNR Br. at 8.) Depletion of the aquifer is certainly an adverse environmental impact,
and thus any water that causes aquifer depletion is not allowed, even if it is below the
five-million-gallon mark. Moreover, to the extent the Individual Relators are injured by
Gourley’s water appropriation, any amounts appropriated over five million gallons
necessarily contribute to this harm.



these Individual Relators have suffered actual injury and thus have standing to bring this
appeal.’

Unable to seriously dispute that the Individual Relators suffered actual injury,
DNR argues that these injuries should not count because the Individual Relators have “no
evidence contradicting the DNR’s conclusions or establishing that, contrary to the DNR’s
determinations, their wells will be impacted.” (DNR Br. at 16.) DNR, however, did not
make “conclusions” or “determinations™ about the impact of the Gourley appropriation
on the Individual Relators’ wells — that is, after all, precisely why Relators brought this
action seeking judicial review of DNR’s decision to grant Gourley’s permit application.
Moreover, DNR is unable to point to a single case supporting its claim that Relators must
present “independent evidence” to establish standing. In any event, ample evidence
demonstrates that DNR got it wrong, including a survey by one of DNR’s own experts,
the scientific tests that found coliform bacteria in certain of the Individual Relators’
private wells after Gourley began operations (See, e.g., Russell Anderson Decl. { 3;

Downes Decl. § 2; Corey Goodwin Decl. 9 4), and Professor Alexander’s expert report.

* DNR also completely fails to address the economic injuries that multiple Individual
Relators have already suffered and will suffer in the future. (See Rels. Br. at 15-19.)

This Court has repeatedly held that the economic injury or the prospect thereof is
sufficient to establish standing. (Rels. Br. at 16 (citing /n re Crown CoCo, 458 N.W.2d at
132, 135 (Minn. Ct. App. 1990)).) As Individual Relators have amply demonstrated in
their declarations, the issuance of the Permit has caused them to suffer present economic
injury by requiring the purchase of bottled water and monitoring of wells, forcing them to
abandon livestock-raising plans and fishing activities, and preventing them from selling
their property. (See, e.g., J. Walsh Decl. § 3; Winter Decl. 4 4-5, 9; Soupir Decl. ¥ 2;
Randall Anderson Decl. { 5; Russell Anderson Decl. §Y 3, 7, 9; Downes Decl. § 2.)

4



(A13-2247-35; Relators’ Appendix (“App.”) 154-157). DNR does not respond to any of
this evidence.

DNR also argues that the Individual Relators lack standing because, in theory,
contamination would occur from the operation of the Facility regardless of the source of
the water. (DNR Br. at 18.) Although it may be true that Gourley conceivably could
purchase and transport water to operate its Facility, Gourley chose to appropriate public
water, for which a Permit is required.” As demonstrated in Relators’ opening brief and
above, several Individual Relators have attested that, since the Gourley facility became
operational, scientific tests found evidence that the type of deadly bacteria found in pig
waste and manure from facilities like the Gourley feedlot has contaminated their private
wells. That the Permit is, according to an unrealistic hypothetical premise, not required
to operate the Facility should not distract from the fact that (i) Gourley applied for the
Permit here; (ii) since it applied for a permit, the permitting process is the proper means
for resolving these issues; and (iii) that one of the impacts of DNR’s decision was to
cause contamination of private wells that provide domestic water to neighboring
residents. DNR cannot disprove causation merely by stepping outside the facts of the
case.

In any event, Relators have standing to bring suit whether or not they can at this

point demonstrate actual injury. It is well-established that ‘threatened injury’ 1s

5 Nothing in the record supports DNR’s post hoc speculation that Gourley would or even
could have delivered the 18,000 gallons of drinking water it needs daily. The cost
associated with purchasing and transporting the millions of gallons of water Gourley
requires annually would likely be prohibitive.

5



sufficient. (Rels. Br. at 15 (quoting /n re Crown Coco, Inc., 458 N.W.2d 132, 135-36
(Minn. Ct. App. 1990).) None of the cases on which DNR relies say anything to the
contrary and many of the cases DNR cites support Relators’ position. See, e.g., Alliance
Jor Metro. Stability v. Metro. Council, 671 N.-W.2d 905, 913 (Minn. Ct. App. 2003)
(appellant “must show that it is at some disadvantage, has an injury, or an imminent
problem”) (emphasis added); Villars v. Provo, 440 N.W.2d 160, 162 (Minn. Ct. App.
1989) (plaintiff who “might have™ been required to pay higher filing fee had standing to
appeal) (emphasis added); Rocco Altobelliv. Dep't’ of Commerce, 524 N.W .2d 30, 34
(Minn. Ct. App. 1994) (standing exists where party can “show that statute ‘is, or is about
to be, applied to [their] disadvantage’”) (quoting St. Paul Area Chamber of Commerce v.
Marzitelli, 258 N.W.2d 585, 588 (Minn. 1977)). There is thus no question that the
Individual Relators have standing because DNR’s decision to grant Gourley’s water
appropriation permit application threatens to impact — and in some cases already has —
negatively impacted their domestic water use, cause environmental harm, and cause
economic injury. See Cochrane v. Tudor Oaks Condo. Project, 529 N.W.2d 429, 433
(Minn. Ct. App. 1995) (“Essentially, a potential litigant must allege injury in fact, or
otherwise have a sufficient stake in the outcome, to have a court decide the merits of a
dispute.”) (emphasis added); de Neui v. Slindee, No. A10-1139, 2011 WL 292156, at *3
(Minn. Ct. App. Feb. 1, 2011) (“The possibility of litigation resulting from this
representation is a prospect of economic injury that creates a stake in the outcome of the

litigation and therefore confers standing.”) (emphasis added).



DNR also purports to challenge Relator HSUS’s standing based on the bald
assertion that HSUS’s true interest lies in challenging the operation of the Facility, not
DNR’s issuance of the water appropriate permit. (DNR Br. at 19.) DNR’s purported
concern about an ulterior motive on the part of Relator HSUS is misplaced. As
demonstrated in its opening brief, HSUS’s stated mission includes combating
environmental degradation, as well as its effects on HSUS members and supporters,
including the type of harm caused by the overuse of water resources. At least two courts
have rejected similar challenges to HSUS’s standing in cases involving factory farms.
(Rels Br. at 19.) To that, DNR bffers no response. DNR also ignores the fact that HSUS
has organizational standing to challenge the issuance of the permit through its individual
members living in the area of the Gourley Facility, among who are several of the
Individual Relators. (/d.)®

II. DNR CANNOT RELY ON MPCA’S FINDINGS IN LIEU OF
CONDUCTING ITS OWN REVIEW

8 In its brief, Gourley discloses that after Relators® opening brief was filed with this Court
one of its affiliates submitted an application to amend the Permit, the ostensible purpose
of which is to remedy the fact that the original application was submitted and obtained by
the wrong Gourley entity. (Gourley Br. at 4 n.3.) Gourley now claims, without any
explanation, that Relators” appeal may be rendered moot if the application to amend the
Permit is granted. (/d.) Until such time as the new application is granted and before the
Court, there is nothing for the Court to resolve with respect to the amended permit.

Gourley’s attempt to obtain a new permit also reveals an additional reason why the
Permit should never have been issued: in order for a permit to be lawfully issued, an
“applicant must provide written evidence of ownership, or control of, or a license to use,
the land overlying the groundwater source.” Minn. R. 6115.0660, subp. 2. To prove
ownership, Gourley submitted a tax statement. (A13-2247-15; App. 0111-12.) The tax
statement, however, showed that Gourley Premium Pork LLC owned the property, not
Gourley Brothers LLC, the entity that received the permit. This critical error went
completely unnoticed by DNR.



The Court should reject Respondents’ claim that DNR did not issue findings
because it relied on the MPCA report. (DNR Br. at 20-26; Gourley Br. at 23-25, 28-29.)
First, and most importantly, nothing in the record indicates that DNR actually relied on
MPCA’s conclusions when evaluating Gourley’s permit application. Second, DNR’s
belated invocation of the MPCA report is precisely the type of retrospective justification
that Minnesota courts have routinely rejected where, as here, the agency in question
failed to make contemporaneous written findings to explain its decision. Finally, even if
the Court is willing to consider DNR’s after-the-fact explanation for its decision to grant
Gourley’s permit application, pointing to MPCA is insufficient to discharge DNR’s
procedural decision-making and substantive fact-finding obligations. Among other
things, MPCA unequivocally reserved judgment on certain key issues expressly because
it understood those issues were to be addressed by DNR. MPCA also did not address the
objections and concerns raised by one of DNR’s own experts and Professor Alexander
because they were raised affer MPCA issued its report. DNR was thus required to
resolve those objections but, based on the sparse record, appears to have failed to do so.

A. There Is No Evidence Supporting the Inference DNR Actually Relied
on the MPCA Documents in the Record

Conspicuously absent from the record is any evidence supporting Respondents’
belated claim that DNR actually reviewed and relied on the MPCA report. The only

explicit reference by DNR to the MPCA report7 is in two handwritten notes on the

7 DNR points to language that it claims shows that additional documents were
incorporated into the permit application: “In reviewing Gourley’s request for an
individual appropriation permit the Area Hydrologist noted that environmental review of

8



Accelerated Review of Ground Water Permit Applications referring to comments in the
Environmental Assessment Worksheet (“EAW™) regarding surface water bodies and
notes regarding drawdown and analysis calculations. (See A13-2247-53; App. 0163-64).
These passing references fall fatally short of supporting the inference that DNR relied on
MPCA’s findings, let alone did so on a reasoned basis, and certainly do not discharge
DNR’s obligation to provide findings of fact and reasons for its decision. Minn. Stat. §
103G.315, subd. 2.

Gourley’s reliance on Minnesota Center for Environmental Advocacy v.
Minnesota Pollution Control Agency, 644 N.W.2d 457 (Minn. 2002) (“MCEA”™), is thus
misplaced. Gourley asserts that MCEA shows that this Court has “blessed ... interagency
reliance.” (Gourley Br. at 24.) The facts of that case could not be more different. There,
MPCA invited DNR to contribute to a part of the EAW that MPCA was statutorily
required to complete, then distributed the completed EAW for public comment,
responded to the comments it received, and issued findings and conclusions in support of
the its decision with respect to certain issues. Here, DNR did none of those things. DNR
did not prepare any written documents, did not hold a hearing, and did not issue findings

of fact or conclusions.

the project was completed in 2012...The permit was issued ‘on the basis of statements
and information contained in the permit application, letters, maps, and plans submitted by
the applicant and other supporting data, all of which are made part hereof by reference.”
(DNR Br. at 25 (citing A13-2247-55).) This language, however, was not, as DNR
suggests, a specific statement made by one of DNR’s hydrologists; rather, it is boilerplate
from the permit. (See A13-2247-55; App. 0172.)

9



There is also no evidence of interagency cooperation. Nothing in the record
indicates that, when deciding whether to grant Gourley’s permit application, DNR
requested assistance from MPCA, discussed any of MPCA’s conclusions with anyone at
MPCA, or asked MPCA to consider the comments DNR received from its own expert
and from Professor Alexander after the MPCA report had been issued (A 13-2247-15,
App. 0109-12; A13-2247-35; App. 0154-57) Far from supporting DNR’s decision,
MCEA underscores just how flawed DNR’s decision-making process was and precisely
why its decision to grant Gourley’s permit application should be reversed and remanded.®

B. DNR’s Purported Reliance on the MPCA Review Should Be Rejected
as an Ex Post Facto Justification

DNR’s purported reliance on MPCA shows exactly what the Minnesota legislature
sought to prevent by enacting such a comprehensive Water Appropriation Permit scheme
(Minn. Stat. §§ 103G.315; 103G.287): a situation where an agency fails to provide
contemporaneous written findings of fact and, when challenged, is unable to defend its
decision except by after-the-fact justifications. It is also an example of why Minnesota
courts have shown little tolerance of agency attempts to provide “retrospective
Justification for [their] actions.” Minn. Transitions Charter Sch. v. Minn. Dep 't of Educ.,

No. AD3-1367, 2004 WL 1049269, at *3 (Minn. Ct. App. May 11, 2004) (“When an

8 Gourley also purports to rely on this Court’s decision on /n re Univ. of Minn., 566
N.W.2d 98 (Minn. Ct. App. 1997) to support its assertion that it was proper for DNR to
rely on MPCA. (Gourley Br. at 24.) Like in MCEA, in In re Univ. of Minn., the
interagency cooperation was well documented and the process involved a high degree of
transparency that included numerous public hearings, extended notice and comment
periods, efforts by MPCA to respond to comments from the public, and written findings
of fact and conclusions. None of those things were done by DNR here.

10



agency makes an important decision without written findings and reasons, it will not be

allowed to rationalize its action in retrospect on appeal.”™) (citing Reserve Mining Co. v.

Minn, Pollution Control Agency, 364 N.W.2d 411, 415 (Minn. Ct. App. 1985).). The

danger with allowing such tactics almost goes without saying:
[A]n appellant in this situation must intuit the rationale for the agency’s decision
and prepare argument based on their speculation as to the agency’s thinking. The
agency, on the other hand, is able to rationalize its decision in retrospect and in
direct response to an appellant’s contentions. Sanctioning this procedure would be
unfair to appellants and ‘runs the risk inherent in any opportunity to rationalize or
justify what one has done before.’

364 N.W.2d . at 415 (citing Honn v. City of Coon Rapids, 313 N.W.2d 409, 416 (Minn.

1981)). That is precisely what is happened here and it should not be countenanced.

C. Even If DNR Actually Relied on MPCA, That Alone Is Insufficient to
Discharge DNR’s Statutory Duties

Respondents do not dispute that DNR is charged with resolving and managing
competing demands on water supply and is statutorily required to place the “highest
priority” on “domestic water use” such as that by the Individual Relators. (A.13-2247-2
(citing Minn. Stat. § 103G.261).) Nowhere in their briefs do DNR or Gourley argue that
MPCA was delegated any authority, let alone exclusive authority, to address and resolve
water usage issues. Nor can they. In its report, MPCA defers to DNR with respect to
water usage issues. (A13-2247-2; App. 087.) That alone is a reason why DNR was not
permitted to rely wholesale on MPCA as it apparently now claims to have done here.

Moreover, Respondents’ assertion that DNR was permitted to rely on MPCA to
resolve any and all concerns regarding water quality issues is belicd by MPCA’s report,

in which MPCA affirmatively states that DNR will address water guality issues in
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connection with DNR’s review of Gourley’s permit application.9 [n the section entitled,
“Impacts Related to Water Appropriation,” MPCA explains that “the prevention of
adverse effects on water appropriation due to increased usage of water by livestock is
addressed in the DNR Water Appropriations Permit.” (A13-2247-2; App. 087.)
Elsewhere in MPCA’s report, it states that “the purpose of the DNR permit program is to
ensure water resources are managed so that adequate supply 1s provided to long-range
seasonal requirements for domestic, agricultural, fish and wildlife, recreational, power,
navigational, and quality control” and that “[t]he permit program balances competing
management objectives, including both the development and protection of water
resources.” (/d. (emphases added).)

Furthermore, while Gourley insists DNR is statutorily required to turn a blind eye to
the environmental effects of Gourley’s water use, the Minnesota legislature clearly
mandates otherwise. Minnesota Statute § 103G.315 directs that DNR may only issue a

water appropriation permit if it concludes “te plans of the applicant are reasonable,

? DNR cites Trout Unlimited, Inc. v. Minnesota Department of Agriculture, 528 N.W.2d
903 (Minn. Ct. App. 1995) for the proposition that MPCA could not have deferred review
of these issues to DNR. (DNR Br. at 23 n. 12.) In Trout Unlimited, however, the
Commission refused to conduct an EIS and instead elected to monitor conditions if and
until any environmental impact occurred. The court found that this deferral frustrated the
very purpose of an environment impact study: to identify effects before they occur.
Relators do not argue that the permit should have been granted in advance of the
completion of all required environmental reviews — indeed Relators believe the opposite.
Relators simply point out the plain language of the MPCA report in which MPCA’s
findings were contingent upon additional findings from DNR.
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practical, and will adequately protect public safety and promote the public welfare.” /d. 10
Similarly, Minnesota Rule 6115.0670 subp. 2(A) specifically directs DNR to consider
“the probable effects on the environment including anticipated changes in the resources,
unavoidable detrimental effects, and alternatives to the proposed appropriation”; “the
public health, safety, and welfare served or impacted by the proposed appropriation”; and
“the quantity, quality, and timing of any waters returned after use and the impact on the
receiving waters involved.” fd. Presumably, that is why the DNR survey completed by
Ms. Haworth specifically asked: (i) “Does project avoid environmental impacts?”; (ii)
“Are impacts avoided as possible?”; and (iii) “Quality of affected resources?” (A13-
2247-33; App. 131-32.) Itis also presumably why, in her review of Gourley’s permit
application, Ms. Haworth warned that “[rJunoff from surface activities could contain high
levels of nutrients, ammonia and hydrogen sulfide that could detrimentally affect water
quality.” (A13-2247-34; App. 131.) Thus, DNR’s failure to consider the environmental
effects of Gourley’s water use clearly constitutes an abdication of its statutorily-
prescribed duties. Further, the construction that Respondents invite the Court to embrace
— that DNR can avoid legislatively-mandated duties — would render language in
Minnesota Statute § 103G.315 superfluous, and thus cannot be correct. See, e.g., City of

Cloguet v. Crandall, 824 N.W.2d 648, 652 (Minn. Ct. App. 2012) (“[W]e avoid

" The “burden” of “proving” that the proposed water use “‘will adequately protect public
safety and promote the public welfare” falls squarely on the applicant. Minn. Stat.
§ 103G.315.



interpretations that would render portions of any statute superfluous, void, or
insignificant.”).

Even if generally permitted to rely on MPCA, DNR should not have relied on
MPCA here. Although MPCA makes preliminary findings with regard to the
environmental effect of Gourley’s water use, those conclusions include numerous
caveats, including that its findings are contingent on the facility as proposed. (A13-2247-
2; App. 087) Importantly, the project as proposed in June 2012 sought 6.62 million
gallons of water per year. (A13-2247-1; App. 010.) Gourley was ultimately permitted to
withdraw 8 million gallons per year. (See A13-2247-55; App. 0172.) That represents a
20% increase in the amount of water to be appropriated which, over the 25-year life of
the Gourley feedlot, amounts to an additional 34.5 million gallons of water to be
withdrawn from the local aquifer. All of these conditions directly relate to the Gourley
pig farm’s impact on surface and ground water. Yet nothing in the record suggests
MPCA ever revisited its findings and conclusions after the assumptions underlying its
analysis changed.

MPCA’s report also pre-dated Gourley’s well-test data. As discussed in Relators’
opening brief, Gourley provided the pump data long after it submitted the application
citing the Pork Board-based appropriation estimate of 6.62 million gallons. (Rels. Br. at
8.) The results of the pump test conflicted with the estimate and instead indicated a
significantly higher appropriation rate of 50 and 52 gallons per minute respectively.
(A13-2247-27; App. 0129-130) Ms. Payment, a DNR hydrologist calculated that if the

umps were run on a “continuous’ schedule the annual appropriation rate would total
pumyj PP
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approximately 52 million gallons of water per year for each of the two years. (A13-2247-
7; App. 0102-05; A13-2247-9, App. 107-08.) Although this figure is nearly 10 times the
appropriation amount upon which MPCA predicated its analysis, DNR never asked
MPCA to revisit its conclusions in light of this new information. In fact, it appears DNR
did not even seek confirmation from Gourley as to which figure was correct.

Even more importantly, the only two individuals cited in the record who rendered
opinions regarding Gourley's appropriation amount affer the test pump results were
provided — Ms. Haworth and Professor Alexander — both expressed grave concerns about
the environmental impact of the proposed appropriation."' MPCA’s preliminary findings
and conclusions were based on anticipated figures. Even if generally permitted to rely on
MPCA’s preliminary findings, DNR was, of course, obligated to reconsider them when
they were called into question by pump test results and challenged by one of DNR’s own
experts and an expert hydrologist from the University of Minnesota. Nothing in the
record indicates DNR took any steps to account for changed circumstances following
MPCA’s issuance of its preliminary findings or to address and resolve the comments
DNR received concerning those findings. Accordingly, even if DNR actually relied on

MPCA and was statutorily permitted to do so, its decision to do so was arbitrary and

capricious.

" As explained in Relators’ opening brief, Professor Alexander also identified numerous
deficiencies in the EAW itself — yet nothing in the record indicates DNR considered any
aspect of his comments. (Rels. Br. at 9-10.)
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III. THE ABSENCE OF WRITTEN FINDINGS OF FACT AND THE
INSUFFICIENCY OF THE RECORD RENDER DNR’S DECISION
ARBITRARY AND CAPRICIOUS

Respondents’ assertion that findings of fact are unnecessary for the determination
of water appropriation applications is wrong as a matter of law. (DNR Br. at 25; Gourley
Br. at 21-22.) Respondents’ position is directly contradicted by the plain language of the
statute, which states in no uncertain terms that: “The commissioner shall/ make findings
of fact on issues necessary for determination of the applications considered,” and that
“[o]rders made by the commissioner must be based upon findings of fact made on
substantial evidence.” Minn. Stat. § 103G.315 subd. 2. (emphasis added). DNR invites
the Court to ignore the statute and disregard an abundance of case law requiring state
agencies, such as DNR, to provide findings of fact to explain important decisions in favor
of case law concerning judicial review of municipal and county-level boards and
commissions, which are held to a different standard. Gourley, on the other hand, invites
the Court to apply the doctrine of substantial compliance to excuse DNR’s total
abdication of its statutory obligations. The Court should refuse both invitations.

A. DNR Is Governed by State Statute, Not Judicial Opinions Concerning
Municipal and County-Level Agencies

In an effort to justify its total failure to make written findings of fact, DNR tries to
find refuge in a single opinion concerning judicial review of a decision made by a
county-level agency. DNR relies on Haen v. Renville County Board of Commissioners
for the proposition that approval of the application implicitly means ail permit

requirements have been satisfied and thus no written findings of fact are required. (DNR
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Br. at 25 (citing 495 N.W.2d 466, 471 (Minn. Ct. App. 1993).) But FHaen involved a
county-level decision to grant a special use permit. Both cases on which Haen bases its
holding involve county or municipal agencies: Corwine v. Crow Wing Cnty., 244 N.W.2d
482 (Minn. 1976), overruled on other grounds by Nw. Coll. v. City of Arden Hills, 281
N.W.2d 865 (Minn. 1979) (municipal planning commission); and Northwestern College
v. City of Arden Hills, 281 N.W.2d 865 (Minn. 1979) (city council). Haen is thus
distinguishable because (i} county boards have a high degree of discretion when
determining whether to grant a permit, Bartheld v. County. of Koochiching, 716 N.W.2d
406, 410 (Minn. Ct. App. 2006), and (ii) there is no statutory requirement that county
boards make findings of fact. A state agency’s decision to grant a permit is, by contrast,
required by law to be supported by written findings, Minnesota Statute Section 103G.315
subd. 2. and the absence of such findings is evidence that a state agency’s decision was
arbitrary and capricious. See Minn. Transitions Charter Sch. 2004 WL 1049269, at *3
(remanding Minnesota State Department of Education decision because it failed to issue
contemporaneous reasons); Yellowbird, Inc. v. MPS Express, Inc. 377 N.W.2d 490, 494
(Minn. Ct. App. 1985) (holding that, where Minnesota Transportation Regulation Board
failed to issue findings, its decision was arbitrary and capricious); Johnson v. Comm'r of
Health, 671 N.W.2d 921, 923 (Minn. Ct. App. 2003) (holding that Minnesota State
Department of Health was “obliged not only to consider the statutory factors but to
indicate that they had been considered™); In re Whitehead, 399 N.W.2d 226, 229 (Minn.
App. Ct. 1987) (holding that Minnesota Public Utilities Commission’s failure to provide

explanation for its decision rendered it arbitrarily and capriciously). Tellingly, DNR is
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unable to point to any opinions supporting its assertion that DNR need not issue written
findings of fact in contravention of these binding authorities.

B. The Doctrine of Substantial Compliance Does Not Apply Here

Gourley argues that the Court should disregard the plain language of Minnesota
Statute Section 103G.315 and instead apply the doctrine of ‘substantial compliance,’
which, according to Gourley, forgives technical deviations from procedural requirements
where the statute is ‘directory’ and the agency ‘substantially complied® with the statute.
(Gourley Br. at 21-22.) That doctrine has no application here.

Gourley relies on cases concerning land use and zoning decisions by municipal
and county-level agencies, not decisions by state agencies like DNR that are required to
meet clear and unambiguous statutory requirements imposed by the Minnesota state
legislature. (Gourley Br. at 22-23.) While courts may be willing to relax the compliance
requirements of /ocal boards and commissions under certain circumstances, this Court
has repeatedly held that a state agency making a decision under a state statute that
contains mandatory language is “obliged not only to consider the statutory factors but to
indicate that they had been considered.” Johnson, 671 N.W.2d at 923. Importantly,
Gourley does not point to a single case applying the doctrine of substantial compliance to
state agencies.

Even if the doctrine of substantial compliance did apply to excuse minor
shortcomings by state agencies, the Court should refuse to apply the doctrine here. All of
the cases Gourley cites apply substantial compliance in instances where local agencies
failed to follow technical notice provisions. but still provided notice in a manner that
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turned out not to be prejudicial. See City of Minneapolis v. Wurtele, 291 N.W.2d 386
(Minn. 1980) (failure to give adequate notice of a public hearing); Manco of Fairmont,
Inc., v. Town Bd. 583 N.W.2d 293 (Minn. Ct. App. 1998) (failure to justify zoning
decision deadline extension). In stark contrast, DNR is not alleged to have misapplied
notice provisions; instead, DNR completely failed to make any factual findings for an
important decision granting a permit to appropriate millions of gallons of water a year.
That is not a technical or minor deficiency that can be overlooked, but a fatal defect in the
decision-making process that requires the Court to reverse and remand DNR’s decision.
No matter, the doctrine of substantial compliance cannot be invoked where the
issuance of a permit reflects bad faith, undermines the purpose of the procedure or
prejudices the interests that Minnesota Statute Section 103G.315 is intended to protect.'?
Wurtele, 291 N.W.2d at 391. The express purpose of DNR’s permit program, as
explained in the MPCA report on which Respondents now heavily rely, is to manage use
and quality control of water resources (A13-2247-1 at 8), and DNR is required by statute
to consider a number of factors, including competing demands on water usage and the
environmental effects of the proposed water use, and to issue findings of facts on these

issues, Minn. Stat. §§ 103G.287, 103G.301, 103G.315; Minn. Rs. 6115.0660, 6115.0670,

6115.0740.

'2 Gourley’s claim that the statute is intended to protect the applicant is refuted by the
plain language of the statute which places the burden of satisfying the statutory
requirements on the applicant. (Gourley Br. at 22; Minnesota Statute § 103G.315 subd.

6.)
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Far {rom substantially complying, DNR completely failed to satisfy these statutory
requirements. DNR concedes that it did not actually analyze many or most of these
factors, but abdicated its statutory duties to do so in purported deference to MPCA — even
though the comments DNR received post-dated the issuance of MPCA report and
implicated MPCA’s preliminary findings. (DNR Br. 20-21.) DNR also does not dispute
that it did not issue findings of fact. (DNR Br. at 25.) The Minnesota Supreme Court has
held that an agency failed completely in its duty to make findings of fact, even when a
large record exists and, notably, even when the underlying statute does not expressly
require findings of fact. Morey v. Sch. Bd. of Indep. Sch. Dist. No. 492, 271 Minn. 445
(1965). Substantial compliance is thus not applicable here.

IV.  DNR ERRED BY RENDERING A DECISION BASED UPON UNLAWFUL
PROCEDURE

A.  DNR Erred By Failing to Consider Comments Received During the
Comments Period

Relators demonstrated in their opening brief that DNR erred by failing to consider
or address the comments submitted by its own expert, the Relators, and HSUS’s expert
hydrologist during the comments period and thus predicated the decision to grant the
permtt upon an unlawful procedure. (Rels. Br. at 26-28.) DNR responds that “the record
establishes that the concerns raised by the Humane Society and Ms. Haworth had been
specifically analyzed and addressed by MPCA within the environmental-review process.”
(DNR Br. at 20.) That is simply not true. Both HSUS and Ms. Haworth submitted their
comments after MPCA issued its preliminary findings. Moreover, HSUS’s expert
specifically criticized MPCA’s preliminary findings. (Rels. Br. at 9-11; A13-2247-35,
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App. 0154-56.) Nothing in the record suggests that DNR addressed these comments
through discussion with MPCA or otherwise.

DNR also claims that Ms. Haworth’s concern about the size of the requested
appropriation was “negated” by the separate comment submitted Mr. Stieber, who opined
that ‘[t]his is not much water compared to an irrigation pivot.” (DNR Br. at 20-21
(citation omitted).) Mr. Stieber’s comment, however, was neither solicited nor submitted
in response to Ms. Haworth’s comment; rather, it was submitted before Ms. Haworth
raised her concerns. Moreover, as Relators pointed out in their opening brief (and DNR
ignored), Mr. Stieber’s comment does not explain how or why his comparison to an
“irrigation pivot™ is at all relevant, nor does his comment substantively address any of
Ms. Haworth’s concerns, including that large draws from the wells could pull down the
water table and detrimentally affecting local communities, or that runoff from surface

activities could detrimentally affect water quality. (See Rels. Br. at 28 n.4.)B

I3 Gourley baldly asserts that DNR considered the comments it received. (Gourley Br. at
25.) Gourley is presumably privy to the same record as Relators and, as explained in
their opening brief and above, nothing is the record indicates DNR ever considered the
comments it received. Gourley has no basis — at least none that has been disclosed to
Relators or this Court — for knowing what DNR did and did not consider. Gourley invites
the Court to conclude that simply because an agency appends documents to the
administrative record, that must mean the agency reviewed and considered all of the
concerns contained therein. Gourley has not cited — and cannot cite — any authority for
this view, and for good reason: it invites agency decision-makers to provide no written
analysis when considering substantive comments, and would thus severely frustrate
judicial review of agency decision-making. See, e.g., Morey, 271 Minn. at 450 (“An
administrative board should not leave to the court the obligation to spell out, to argue, to
choose between conflicting inferences. Something more precise is requisite in the quasi-
jurisdictional findings of an administrative agency.”) (quotation marks and citation
omitted).
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B. DNR Erred By Granting the Permit Based on an Application Missing
Critical Information Required By Law

Relators demonstrated that Gourley failed to satisfy the statutory requirements of’
Minnesota Statute Section 103G.287 because the limited hydrologic data it submitted was
patently insufficient. (Rels. Br. at 29-31.) For example, although Gourley conducted
pump tests (as required by Minnesota Statute Section 103G.287), according to Professor
Alexander, the pump test data was “so incomplete and cryptic” that it failed to provide
sufficient information to allow DNR “to predict how the new water supply wells will
impact their ... aquifer ... [and the] effect on neighboring wells in the same sand seam.”
(A13-2247-35, App. 0135.) Remarkably, Gourley responds by stating that it submitted
pump test data but fails to address the fatal defects that the Relators pointed out in their
brief, and DNR ignores Relators’ point yet again. Gourley argues that, even if it did not
submit all of the statutorily required information, DNR’s decision is supported by
MPCA’s finding that ‘[a] review of published geologic and hydrogeologic data indicate,
that the water-bearing characteristics of the superficial aquifer (including recharge) and
the nature of its existing use as a groundwater source [indicates that] water use for this
project is not expected to interfere with other groundwater uses.” (Gourley Br. at 28
(quoting App. 20).) However, as Professor Alexander explained in his expert report,
MPCA “dismiss[ed]” the possibility that Gourley’s proposed appropriation will interfere
with other groundwater uses “without presenting any relevant data.” (A13-2247-35, App.

0155.) In its brief, Gourley does not respond to this point at all, let alone by citing any
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data supporting MPCA’s preliminary findings. Moreover the assumption that DNR
considered any of MPCA’s findings is not supported by the record, as explained above.

In their opening brief, Relators also pointed out that DNR in its Accelerated
Review Form, failed to note whether there were “previously conflicts or interference
problems in [the] area.” (A13-2247-53, App. 0164.) That information was necessary tor
DNR to consider in order to discharge its obligations under Administrative Rule
6115.0740. (Rels. Br. at 32.) To this, Respondents offer no re:Sponse.l4

The information missing from the Gourley application was critical and the
information submitted fatally deficient. Respondents argue that DNR is statutorily
allowed to waive requirements of the Permit review. (DNR Br. at 26 n.15.) Respondents
are wrong in several respects. First, DNR is only allowed to waive some of the statutory
requirements. Minn. Stat. § 103G.287(6)(b). Second, DNR never provided any
contemporaneous indication that was waiving a requirement. To explain away
deficiencies as waivers, when DNR never explicitly made such waivers, would be the
kind of post hoc rationalization condemned by the Court in Zylka and Morey. Finally,
waiver is only appropriate “if the information provided with the application is adequate to

determine whether the proposed appropriation and use of water is sustainable and will

14 Most of the calculations included in the Accelerated Review form are back-of-the-
envelope handwritten calculations. DNR’s lawyer now tries to submit a lengthy technical
explanation for those calculations. (DNR Br. at 10-12.) This is a perfect example of why
detailed findings of fact are necessary: to rule on a permit “without contemporaneous
findings or reasons” is dangerous because it presents an agency “after several months of
thought to present reasons perhaps totally unrelated to the actual reasons for” its decision.
Zylka v. City of Crystal, 283 Minn. 192, 199 (1969).
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protect ecosystems, water quality, and the ability of future generations to meet their own
needs.” Minn. Stat. § 103G.287(1)(6)(b). As made clear by Professor Alexander, the
information presented to DNR was far from adequate to meet those requirements. DNR
committed legal error when it granted Gourley’s permit in spite of these defects. Its
decision must be reversed and remanded so that DNR has the opportunity to make its
decision pursuant to the lawful procedures mandated by Minnesota state statute.

V. DNR’S DECISION SHOULD BE REVERSED AND REMANDED

DNR incorrectly asserts that the Court should, at most, remand to DNR for
additional findings without any further proceedings or submissions. (DNR Br. at 26-27.)
The cases on which DNR relies are distinguishable because they involve agencies that
made at least some findings of fact, whereas here DNR made none. It would be pointless
to remand this case back to DNR solely for the purpose of documenting its findings
because DNR could simply cut and paste the ex post facto justifications set forth in
Respondents’ briefs and label them DNR’s findings. That is exactly the type of
procedure this Court has refused to sanction. (Rels. Br. at 24 (citing Reserve Mining Co.,
364 N.W.2d at 415-16 (reversing and remanding MPCA permitting decision unsupported
by written findings or reasons); Yellowbird Inc. 377 N.W.2d at 494 (Minn. Ct. App.
1985) (reversing and remanding agency permitting decision where agency did not make
findings of fact and made its decision based on unlawful procedure)).) Instead, DNR’s
decision should be reversed and remanded to give DNR another opportunity to follow

proper procedure and make a reasoned decision.
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QOpinion

UNPUBLISHED OPINION
DIETZEN, fudge.

*] In this consolidated certiorari proceeding, relators
challenge the decisions of the Lake Minnetonka Conservation
District (the LMCD) Board of Directors granling a multiple
dock license to respondent Locust Hills Development, LLC
in 2006 and 2007, arguing thai the decisions of the board

were based on errors of law and were otherwise arbitrary
and capricious and not supported by substantial evidence. We
affirm.

FACTS

The LMCD is a public corporation that has certain statutory
powers to regulate the usage of Lake Minnetonka. Minn,Stal.
88 103B.605, .611 (2006). Those powers include the right
to adopt rules and regulations that designate the types of
boats that may be used on ihe lake; govern "the comstructian,
installation, and maintenance of permanent and temporary
dacks and moorings consistent with federal and state law™;
and Timit the usage of the lake at various hmes and at various
locations. Minn.Stat. § 103B.611, subds. 3, 4. Pursuant to
its authority, the board has adopted a Code of Ordinances
that regulates, among other things, a property owner's right to
place and use docks on the lake.

Locust Hills owns approximately 70 acres of land an Lake
Minnetonka that it secks to develop into 44 villa homes and
three single family homes. The property has two separate
shorelines: 4,705 linear feet of continuous shoreline frontage
on Grays Bay and the adjacent lagoon (Grays Bay property),
and 2,464 feet of continuous shoreline frontage on the
Minnetonka inlet (Inlet property). Over the past several years,
Locust Hills has obtained scveral permits and prepared an
environmental assessment worksheet for the project. In July
2006, Locust Hills submitied an application to the LMCD
for a multiple dock license to build and maintain five docks
wilh 44 boal storage unils (BSUs), ar slips, on the Grays Bay
property (Grays Bay application) and a separate application
to build and maintain one dock with seven BSUs on the Inlet
property (Inlet application).

Relators Steven and Karen Sanger own property on Grays
Bay wilh a direct view of the proposed docking structure
on the Grays Bay property. Relators argue, among other
things, that Locust Hills's plans will adversely affect their
ability to use and enjoy the lake and will resull in adverse
envirpnmental impacts on the lake.

The board conducted a public hearing on August 9, 2006,
Notice of the hearing was mailed to property owners located
within 350 feet of the project and published in a local
newspaper. Initially, LMCD stafl presented to the board
its overall review of the applications and relevant code
provisions. Staff noted that the applications met the general
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rule for multiple dock license applications of no more than
one walercraft for each 50 feet of continuous 929.4-foot-
elevalion shareline. But staff observed that a large portion of
shoreline within the lagoon area of the Grays Bay property
has limited navigability. Staff concluded that the Grays
Bay property was environmentally sensitive and had not
been historically dredged and, thercfore, the site plan was
excessive as proposed. Staff recommended that the board
should consider reducing the amount of usable shoreline for
BSU calculations. Staff also questioned whether motorized
walercraft storage was appropriate for the Inlet property,
arguing that “this area is a[s] sensitive, if not more sensitive
[than) the lagoon area.”

*2 Locust Hills's representatives testified in support of
both applications. Residents and interested parties testified
largely in opposition to the applications. Relators did not
participate in that hearing. During the public hearing, some
board members discussed the sensitive nature of the Inlet
property and that it might be appropriafe to approve {he Grays
Bay application but deny the Inlet application. After a recess,
a Locust Hills representative stated that it would withdraw its
Tnlet application if the Grays Bay application was approved.
The board then adopted a motion to direct its altorney to
draft findings of fact approving the Grays Bay application and
tabled further discussion of the Inlet application.

Locust Hills's applications were again considered by the
board at its next meeting. Relators and several others were
allowed to testify in opposition to the project. The board then
considered a motion to approve the Grays Bay application,
which resulted in a tied vote. Subsequently, a board member
requested that Locust Hills consider amending its application
to reduce the size of some of the proposed slips and boats
within the five docks. Following a brief recess, Locust Hills
agreed to reduce the ten slips and boats from 40 feet to
36 fect. The board then adopted a motion to grant the
Grays Bay application as amended and adopted findings and
a memorandum setting forth its reasans for pranting the
application. This certiorari appeal followed.

Locust Hills renewed its dock license in 2007. Relators also
seek certiorari review of that decision.

Respondents argue that relators lack standing to bring this
certiorari appeal, that relators have failed to exhaust their
administrative remedies, and that the appeal is moot. The
issues of standing and mootness may be raised at any
time. Stansel! v. Citv of Northfield. 618 N.W.2d 814, 818
(Minn. App.2000) (regarding standing), review denied (Minn.
Jan. 26, 2001); Kahn v, Griffin, 701 N.W.2d 815, 821
{Minn.2005) (an appeal may be dismissed if an evenl oceurs
rendering the cause of action moot). The issues of standing,
exhaustion of administrative remedies, and mootness are
questions of law, which we review de novo. Schiff’ v
Griffin, 639 N.-W.2d 56, 59 (Minn.App.2002) (standing
is 8 question of law}; Zaluckyj v. Rice Creck Watershed
Dist, 639 N.W.2d 70, 74 (Minn.App.2002) (exhaustion of
administralive remedies is a legal issue), review denied
{(Minn. Apr. 16, 2002); fsaaes v. Am. Iron & Steel Co., 690
N.W.2d 373, 376 (Minn.App.2004) (mootness is a question
of law), review denied (Minn. Apr. 4, 2005).

A. Standing

Respondents argue that refators lack standing to bring this
appeal and, therefore, urge dismissal of this appeal. “Standing
may be conferred by statute or it may exist by reason of
judicial recognition of a particular relationship between a
person and an actionable controversy.” fnt re Sandy Pappas
Senate Comm., 488 N.W.2d 795, 797 (Minn.1992} (citation
omitted), There are no statutes that conler standing on
relators. Consequently, we look to whether relatars have
standing under common law.

*3 To have standing for certiorari review,

a person must assert more than
dissatisfaction with an agency's
interpretation of statuies: the person
must articulate with e degree of clarity
some legally cognizable interest of his
which has sustained injury in fact by
the agency aclion-i.e., that he has in
fact sustained injury to some interest
which differs from injury to the
interests of other citizens generally.

Id. * A party must have more than an abstract concern and the
injury must not be merely speculative.” State v. Knutson, 523
N.W.2d 909,911 (Minn App.1994) (citation omilted), review

DECISION
denied (Minn. Jan. 13, 1995). Standing requires a showing of
either actual injury-in-fact, or injury that is reasonably likely
L to oceur, See In re Application af Crown Coco, Inc., 458
Next ® 2014 Thomson Reuters. No claim to original U.S. Governmenl Works, 2
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N.W.2d 132, 135 (Minn.App.1990) (“Economic injury or the
prospect of economic injury may be sufficient to establish
standing.”).

Relators claim, among other things, that the new docks
and the increased boat traffic will aesthetically diminish
their view and recreational enjoyment of the lake and
will negatively affect the value and marketability of their
property. Respondents argue that relators' claimed injuries are
speculative and do not satisfy the requirements of standing,
Specifically, respondents argue that relators must show
that they have afready sustained injury. We disagree with
respondents.

Here, the multiple dock license authorizes the construction,
operation, and maintenance of five docks that will provide
space for 44 boats. On this record, relators have alleged
sufficient injury caused by the docks and additional boat
traffic that is reasonably likely to occur.

B. Exhaustion of Administrative Remedies

Respondents argue that even if relators may suffer harm
as a result of the decision, they did not exhaust their
administrative remedies and, therefore, their certiorari review
must be dismissed. In general, before judicial review of an
agency decision can be permitted, appropriate administrative
remedies must be exhausted. City of Richfield v. Local No.
1215, Inrl Assoc. of Fire Fighters, 276 N.W.2d 42, 51
{(Minn, 1979).

Respondents first argue that because relators failed lo
participate in the public hearing on August 9, they are
precluded from bringing this writ of certiorari. Relators argue
that they testified at the next ba ard meeting on August 23 and,
therefore, participated in the proceeding.

We agree with respondents that the meeting on August 23 was
not a noticed public hearing. But the board allowed members
of the publie, including relators, to testify before making
its decision on respondent's spplications. We conclude
that relators' testimony, although limited in its scope, was
sufficient to sntisfy the requirement Lhat relators present their
position to the board before challenging the decision on
appeal.

Respondents next argue that relators failed to challenge
the board's 2007 decision to renew Locust Hills's muliiple
dock license and, therefore, this cerliorari review musl be
dismissed. We disagree. Under the code, the renewal of a

multipte dock license does not require a public hearing and
is placed on the board's consent agenda. LMCD Code §
2.03, subd. 14 (2006). In short, the code does not set forth
a procedure to contesl an application to renew a multiple
dock license. Relators presented to the board their objections
to respondent's applications and, therefore, exhausied their
adrpinistrative remedies before bringing this appeal.

C. Mootness

*4 Respondents argue that relators’ certiorari appeal of the
board's decision should be dismissed as moot because Locust
Hills's application was for a 2006 dock license thal has
expired. LMCD Code § 1.06, subd. 6 (2006). But the 2007
dock license is a renewal of the 2006 dock license and is
expressly conditioned on the 2006 dock license’s conditions.
LMCD Code § 2.03, subd. 14. If the 2006 dock license is
invalidated, the 2007 license and its conditions would require
additional review by the LMCD. We, therefore, conclude
that relators' certiorari review is not moot and should not be
dismissed.

IL

Relators contend that the LMCD decision granting Locust
Hills's Grays Bay application is based on ervars of [aw and
is arbitrary and capricious and not supported by substantial
evidence. Initially, we conclude that the LMCD decision
to grant the applicalion is a quasi-judicial proceeding. See
Handicraft Block Lid. P'ship v. City of Minneapolis, 611
N.W.2d 16, 20 (Minn.2000) (listing the indicia of quasi-
judicial action as *(1) investigation into a disputed claim and
weighing of evidentiary facts; (2) application of those facls
to a prescribed standard; and (3) a binding decision regarding
the disputed claim™) (quotation omitted).

“When an agency performs a gquasi-judicial function, we
apply the substantial-cvidence tesl to determine whether
the decision is supported by legally sufficient reasons end
factually supported in the record. Waiuh Twp. Citizen
Altiance v. Benton County Bd. of Comm'rs, 728 N.W.2d
82, 93-94 (Minn.App.2007), review denied (Minn. May 15,
2007). “A decision is supporied by substantial evidence when
it is supported by (1) such relevant evidence as a reasonable
mind might accept as adequate to support 2 conclusion;
(2) more than a scintilla of evidence; (3) more than some
gvidence; (4) more than any evidence; or (5) the evidence
considered in its entirety.” Mimn. Cir. for Envil. Advocacy

.7 N=xt ® 2014 Thomson Reuters. No claim lo original U.S. Government Works. 3
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v. Minn. Pollution Control Agency, 644 N.W .2d 457, 464
(Minn.2002). Appellate courts “retain the authority to review
de nova errors of law which arise when an agency decision
is based upon the meaning of words in a statute.” In re
Denial of Eller Media Co.'s Applications for Outdoor Adver.
Device Permits in the City of Mounds Fiew (Eller Media), 664
N,w.2d 1, 7 (Minn.2003).

TEssentially, relalors make three arguments. We tum now to
those arguments.

A. Ordinance Violations

Relators contend that in granting the applications, the board
violated the code, Relators argue that the board impermissibly
“transferred” shoreline from the Inlet property to the Grays
Bay property for purposes of calculating baat storage density.
Relators rely on LMCD Code section 2.02, subdivision 5,
which provides that “[t]he Board may auihorize shoreline
from one or more sites (the ‘transferor sites’) to be counted
as part of another site (the ‘transferce site’) for the purpose
of computing permissible boat storage density,” provided that
certain conditions ere satisfied. LMCD Code § 2.02, subd. 5
(2006).

*5 Bssentially relators argue that Locust Hills needed to
transfer shoreline to (he Grays Bay property in order to
reach its desired boat density of 44 BSUs for the Grays Bay
application. Locust Hills counters that the board did not use
the Inlet property shoreline in computing bost storage density.
Here, the board found that “the storage of 44 watercraft at
the subject property is reasonable,” and concluded that the
Grays Bay application “would not qualify for transfer of
shoreline density from the [Inlet property] under section 2.02,
subdivision 5." Thus, the board did not transfer boat storage
density.

Relators next argue that the board improperly credited Locust
Hills with the withdrawal of its Inlet application. But the
board found that Locust Hills's agreement to withdraw its
Tnlet application upon approval of the Grays Bay application
is a net benefit 1o the lake. It reasoned:

The grealer benefit, however, is that
jt preserves approximately 6,400 [feet]
(over onc mile) of shoreline that is
navigable and available for use &nd
enjoyment of the public with small
boats for fishing, sight-seeing, bird
watching, canoeing, kayaking, and the

like, in arelatively natural state-at least
in a state that does not include the
storage of motarized watercrafl.

We agree. Locust Hills's agreement to wilhdraw its Inlet
epplication provides a benefit to the public in eliminating a
dock and slips at that location. Under the code, the board has
the right to consider the neteffect of the project on “the natural
beauty of the Lake” and the “quality of the water of the Lake
and the ecology of the Lake.” LMCD Code § 2.03, subd. 3(a)
(6), (7) (2006). We conclude that the board properly applied
the code.

Relators next argue that the Inlet application involves a
“watercourse” that is outside the jurisdiction of the LMCD
and, therefore, it was error for the board to consider the
withdrawal of the Inlet application. Under the code, the board
may consider “[w]hether the proposed Facility will affect the
quality of the water of the Lake and the ecology of the Lake.”
LMCD Code § 2.03, subd. 3(a)(7).

Here, the board reasoned that (he inlet is a waterway
connected to the lake and that “[p]rotecting this shoreline,
much of which is a high quality wetland, from use for
storage of motorized watercraft will minimize the impact
on vegetation, fisheries, ducks and shore birds, and will
promote the health end bio-diversity of the plant and animal
communities of the undisturbed shoreline.” We conclude that
the board properly considered the withdrawal of the Inlet
application.

B. The Hearing s

Relators argue that the board erred in the manner in which
it conducted the public meetings. First, relators contend that
the board erred by not requiring Locust Hills to submit a
new application or hold a new public hearing for its amended
application. The original application has five docks which
contein a total of 44 BSUs or slips for the boats. Locust Hills
agreed to amend itg application to reduce the size of ten slips
and boats from 40 feet to 36 feet in length.

*6 The code provides that “[alny change in slip size,
boat storage units, ownership, length, width, height ... of a
structure or launching ramp requiring a license under this
section requires the issuance of a new license therefor [e].”
LMCD Cade § 2.03, subd. 7 (2006). But a new license shall
be issued without a public hearing provided that, among other
things, “there is no substantial change in the slip size, length,

Mext ® 2014 Thomson Reulers. No claim lo original U.S. Government Works. 4
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width, height or location of the dock,” and “the change will
not adversely affect nearby properties, navigation, safety or
the envirenment.” Jd., subd. 7(d}, (e).

Relators contend that the amendment to the Grays Bay
application was “substantial” and required a new license and
public hearing. We disagree. First, the amendment reduced
the length of ten of the 44 BSUs by four feet and, thercfore,
was an overall reduction in the impact of the project. Second,
a new hearing on the amendment would not have resulted
in additional persons receiving notice of the hearing. On this
record, relators are unable to show prejudice.

Relators next argue that beard members engaged in
“exclusive negotiations™ with Locust Hills during a recess.
But relators fail to present any evidence of “exclusive
negotialions” between board members and representatives of
Locust Hills. Rather, the record reflects that representatives
of Locust Hills conferred among themselves to consider
the proposal that Locust Hills amend its application to
reduce the size of ten slips and boats. After the recess,
Locust Hills indicated on the record that it would agree to
reduce the size of ten slips and boats from 40 feet to 36
fect. Relators concede that the board did not violate the
Minnesota Open Meeling Law, Minn.Stat. §§ 13D.01-.07
{2006). Consequently, relators’ arguraent of improper conduct
Tacks merit.

C. Arbitrary and Capricious

Relators argue that the board’s decision to grant the Grays Bay
application was arbitrary and capricious and not supported
by the record. A decision is not arbitrary and capricious if
the agency, presented with opposing points of view, reaches
a reasoned decision that rejecls one point of view. See CUP
Foods, Tne. v. City of Minneapolis, 633 N.W.2d 557, 565
(Minn.App.2001), review denied (Minn. Nov. 13, 2001). But
an ageney's decision is arbitrary and capricious if it reflects
the agency's will and not its judgment. In re Excess Surplus
Status of Blue Cross & Blue Shield of Minn., 624 N.w.2d
264, 278 (Minn.2001). Put differently, “[wle will not disturb
an agency's decision as long as the agency's determination” is
supported by substantial evidence. Eller Media, 664 N.W.2d
at7.

Relators argue that the board ignored staff recommendations
regarding the applicalion of the code's “straight-line rule”
and, therefore, its decision is arbitrary and capricious.
Generally, 1he code allows no more than one watercralt per
fifty feet of shoreline. LMCD Code § 2.02, subd, 1 {2006).

But in certain cases, the board may reduce the amount of
shoreline for purposes of calculating boat density. Jd., subd.
7 (2006). This adjustment is referred to as the “straight-line
rule” and provides:

*7 In any case in which the measured

shoreline at a site exceeds 125% of
the distance, mensured on a siraight
line, between the two end points of
the shoreline at the site, the Board
may adjust the length of shoreline for
which credit is given for purposes of
computing the number of restricted
watercraft ...

Id

The LMCD staff recommended that the board apply the
straight-line rule to the Grays Bay spplication because of the
lagoon's sinuous shoreline, which would have significantly
reduced the number of BSUs. Relators contend that the
board's decision not to apply the straight-line rule and reduce
the number of boats allowed is arbitrary and capricious.

Tnitially, we observe thatapplication of the strai ght-line rule is
within the board's discretion. See LMCD Code § 2,02, subd. 7
(providing that the board “may™ adjust the lengih of shoreline
considered). The hoard declined to apply the steaight-line rule
on the ground that “nearly all of the shoreline on the subject
property is corrently accessible to motorized watercraft and
suitable for the construction of dock facilities with little or
no dredging or removal of emergent vegetation.” The board's
decision is supported by the record.

Relators suggest that there is no evidence thal the lagoon
is accessible and, therefore, that the board should not have
counted the lagoon as shorcline, We disagree. The record
contains evidence that the lagoon is navigable by motorized
watercraft, it is deep enough to support the proposed BSU
structure, and that making the lagoon fully accessible requires
dredging only five percent of the littoral area of the lagoon.

Relators next argue that the board failed to consider public
safety and increased boat density when it granted the Grays
Bay application and, therefore, that its decision is arbitrary
and capricious. We disagree. The board discussed the impact
of the proposed BSU structure on the lake, and concluded (hat
it would have less impact here than elsewhere on the lake:
“The facility is in close proximity to Highway 101, most of
the residential development on the Bay is removed [rom the

. .- - .Mext ©2014 Thomson Reuters. No claim 10 original U.S. Governmeni Works. &)
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proposed developmment by a substantial distance and Grays
Bay is a quiet walers area on weekends and halidays under
LMCD code section 3.02, subdivision 7.” We believe that the
board implicitly considered the public safety impact of the
project on he lake.

Relators contend that the board improperly considered
property values and, therefore, that its decision is arbitrary
and capricious. LMCD Code section 2.03, subdivision 3(b),
provides: “The use of multiple dock or mooring areas or
launching ramps on the Lake for the purpose of increasing
non-riparian property values is not a valid consideration in
licensing such facilities.” LMCD Code § 2.03, subd. 3(b)
(2006).

Relators rely on one board member's comment that 44
boat slips, or one for each residence in the development,
“should make one property as marketable as the other.” Buta
staternent from one board member is not binding on the board,
particularly when it is not given as a reason for granting Lhe
application.

+§ We have carefully reviewed the record, and conclude
that the board's decision followed the applicable provisions

of the code and was lawful and proper. The board considered
the testimony presented by relators and other opponents of
the applications before rejecting their arguments. The board's
findings and memorandum set forth legally sufficient reasons
for granting the application that are factually supported by the
record. Accordingly, we conclude that the board's decision ta
grant the Grays Bay application is supported by substantial
evidence and is not arbitrary and capricious.

I1I.

Relators argue in their second certiorari appeal that the
board's decision to grant the 2007 Locust Hills application
is arbitrary and capricious for the same reasons that the
board's decision to grant the 2006 application is arbitrary and
capricious. Because we conclude that the board's decision
to grant the 2006 spplication was lawful and proper, we
likewise conclude that the board's decision to grant the 2007
application was also lawful and proper.

Affirmed.

End of Document
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QOpinion

UNPUBLISHED OPINION
MINGE, Judge.

*1  Appellant challenges the district courl’s entry of
summary judgment for respondents in their action for
reformation of their deed with appellant. Because there is
no genuine issue as to any material facl, because the deed
was prepared, executed, and delivered in a sclting of a
mutual mistake, and becavse appellant hes standing to scek
reformation of the deed, we affirm and remand.

FACTS

The genesis of this lawsuit, and related actions, is rooted in an
altempt in 1969 to shift the boundary line between two tracts

of land located on Mule Lake, in Cass County. ! That year the
owners of neighbering government lots signed an agreement
moving their boundary line 98 feet to the west, effectively
giving the owner of Government Lot & (the easterly lot) 98
(or more) feet of additional shoreline from Government Lot
7 (the westerly lot), They recorded the agreement but did not
exchange a deed.

1 For a detailed recitation of the factual background
of this case, sec Slindee v. Fritch Invs, LLC, 760
N.w.2d 903, 904-906 (Minn.App.2009), a related
proceeding precipitated by the same initial (ransactions
and properties that are the basis of the present litigation.

In 1971, the owner of the easterly tract deeded off a 200-foot-
wide parcel described as the westerly portion of Government
Lot 8. This 200-foot-wide parcel changed hands (hree times
between 1980 and 2000. The most recent conveyance was a

warranty deed from respondents Dean and Donna de Neui 210
the present owners, appellants Eric and Jerilyn Slindee. Each
time the 200-foot-wide de Neui/Slindee parcel was conveyed,
the abstract and the deeds described it as having its westemn
border on the *“West boundary line of [Government] [L]ot 8,”
extending 200 feet east of that line, Although this separate
parcel apparently was to include the easterly 98 fect or maore
of lakeshore in Government Lot 7, none of these conveyances
referred (o the 1969 boundary shift or properly described that

area. 3
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2 At the carly stage in the proceeding, Daonna de Neui
used the name Donna Hicok. She began using the de
Neui name during the course of litigation. To minimize
confusion, we use de Neui throughout.

3 Because govemnment lols are established as part of the
original public land surveys, their lpcation is fixed, they
are part of the framework used in describing real esiate,
and their lines are not subject to modificalion by private
parites. What happened here is that the owners of the
govemment lots agreed to transfer ownership of parl
of Government Lot 7. The record does not indicate (e
reason for not setting forth a proper description that
referenced Lot 7. Perhaps the original partics (hought
{hat they had actually relocated the boundary between
Government Lots 7 and 8.

The survey in the record indicates the dimensions
of the paree in the disputed aren are not squarc
and therefore the width varies depending on where
in the parcel it is measurad. Neither party disputes
the location of the disputed area and for clarity and
convenience the opinion will refer to the 98-foot
width.

During their ownership, the de Neuis built a fence on the
boundary line that had been established in 1 969. The de Neuis
believed that they had purchased and sold 200 feet of property
east of that boundary. Various owners constructed the septic
system, garage, part of the driveway, and the western side of
the lake home on the 98-foot strip between the 1962 boundary
and the line between Government Lots 7 and 8,

In 2002, Fritch Investmenis, LLC purchased a resort on
Mule Lake that included the portion of Government Lot 8
directly east of the de Neui/Slindee parcel. Fritch intended
to subdivide and develop the resort property. In the process,
Fritch learned that the 1969 boundary shift was not being
recognized and that the boundary was still being described as
and with reference to the line between Government Lots 7 and

8.4 Fritch then asked the Slindees for a quitclaim deed to the
disputed strip in Government Lot 8. The Slindees refused.

4 This created e disputed strip of land on that east side
of the de Neui/Slindee parcel depending on whether
{hat 200-foot-wide parcel was measured from the 1969
boundary line or the line between Government Lots 7and
B,

Eventually, the Slindees initiated an action to quiet title to

to the Slindees. After litigation commenced, (ke de Neuis
also gave Fritch a quitclaim deed to the disputed land in
Government Lot 8 that was the focus of that litigation. In
2007, the district court determined that the legal doctrine of
boundary by practical location applicd, awarded the disputed
land to Fritch, granted the Slindees a prescriptive easement 1o
use a path on the disputed property from their lawn to the lake,
and prohibited Fritch from construcling any improveinents
on a 10-foot buffer zone. The district court did not reach the
altzrnative claim by Fritch for reformation of de Neuis' deed
to the Slindees.

%7 The district court's 2007 decision was oppealed. We
found no evidence to support a determination that there was
a boundary by practical location. Stindee v. Fritch Tnvs.,
LLC, 760 N.W.2d 903, 909-10 (Minn.App.2009). Based on
the issues that had been litigated up to that point, we ruled
that the disputed arca should be awarded to the Slindees,
noting: “The 1969 boundary agreement undisputedly marks
the Slindees' western boundary: bul, absent an express
agreement, the eastern boundary remains as described in
the parcel's abstract-200 feet east of and parallel to the
platted line between [Glovemment [L]ots seven and eight.”
Id at 910. However, we also recognized that Fritch’s claim
for reformation of the de Neui's deed to Slindee had not
yet been considered by the district court and remanded for
consideration of that claim. ¢, We noled that the original
parties to the instrument generally need to be involved. fd
at 911. On remand, the district court dismissed the claim
because Fritch was not an original party to the deed.

In October 2009, the de Neuis filed suit to reform the warranty
deed based on a theory of mutual mistake. The Slindees
counterclaimed, alleging a breach of the warranty deed and
requested damages in the form of atorney fees. The de
Neuis filed a motion for summary judgment, arguing that
the findings in the prior quict-title litigation established both
the use of the 98-foot strip in Government Lot 7 and their
intentions as sellers, and Slindees as purchasers, to convey
this strip. The de Neuis further argued that these findings
estopped the Slindees from denying a mistake, thus having
a claim-preclusion effect. The Slindees countered that the de
Neuis lacked standing to bring the reformation action and
that claim preclusion did not apply. The district court granted
summary judgment for the de Neuis.

the strip of land claimed by Fritch and for (respass damages. This appeal followed.
Fritch counterclaimed, arguing for a boundary by practical
jocation and for reformation of the deed from the de Neuis
Adext @ 2014 Thomson Reuters. No claim to onginal U.S. Government Works. 2
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DECISION

L

The first issue is whether the de Neuis have standing to bring
their reformation claim. Standing is a question of law subject
1o de navo review. Hanson v. Wollston, 701 N.W.2d 257, 262
{Minn.App.2005) (citing [n re Petition for Inprovement af
Cuty. Ditch No. 86, 623 N.W.2d 813, 817 (Minn.2001)).

The Slindees raised standing only in their answer and an
affidavit. They did not argue the issue to the districl court.
However, standing is a threshold issue that may be raised at
any time. United States v. Hays, 515 U.8. 737,742, 115 5.Ct.
2431,2435,132 L.Ed.2d 635 (1895); Inre Welfare of Mullins,
208 N.W.2d 56, 61 n.7 (Minn.1980). There are three elements
10 constitutional standing:

First, the plaintiff must have suffered
an ‘injury in fact’ an invasion of a
legally protected interest that is (a)
concrete and particularized, and (b)
actual or imminent, not conjectural
or hypothetical. Second, there must
be a causal connection between the
injury and the conduct complained
of... Third, it must be likely, as
opposed to merely speculative, that the
injury will be redressed by a favorable
decision.

*3 Hays, 515 U.S. at 742, 115 S.Ct. at 2435 (quotation
omitted); see also Hanson, 701 N.W.2d at 262. “Essentially,
a potential litigont must allege injury in fact, or otherwise
have a sufficient stake in the outcome, to have a court decide
the merits of a dispute . Cochrane v. Tudor Qaks Condo.
Project, 529 NW.2d 429, 433 (Minn.App.1993), revicw
denied (Minn, May 31, 1995). The burden is on the party
asking the court to exercise its jurisdiction “to allege facts
demonstrating that [they 8re] a proper party to invoke judicial
resolution of the dispute.” Hays, 515 U.8. at 743, 115 S.Ct.
at 2435 (quotation omitted).

In the context of reforming a written instrument,
“[rJeformation is generally allowed against the original
parties to an instrument and those in privity with the
original parties,” Manderfeld v. Kravitz, 539 N.W.2d 802, B0S
(Minn.App.1995), review denied (Minn. Jan. 25, 1996).

Neither side disputes that the de Neuis and the Slindees are
the original parties to the warranty deed that is the subject of
this reformation action. The question is whether the de Neuis
have a claim to a concrele and particularized injury in fact if
the warranty deed is not reformed and whether the quitclaim
deed for the disputed area that they pave Fritch had any impact
on such a claim.

The guarantees of a warranty deed are statutorily defined and
include that “the grantor will defend the title therelo against
all persons who may lawfully claim the same.” Minn.Slat.
§ 507.07 (2010). The title of the land de Neuis purchased
matched the title of the land they sold fo the Slindees.
However, there is a problem: the legal description does
not include the area on which significant improvements are
located, including the septic system, a garage, part of the
driveway, and the west wall and portion of the lake home. The
de Neuis allege that they represented to the Slindees thal these
improvements were part of the land they were selling to them,
The possibility of litigation resulting from this representation
is a prospect of economic injury that creates a slake in the
outcome of the litigation and therefore confers standing. See
Cochrane, 529 N.W.2d at 433 (discussing requirement of
standing).

This potential liability is an interest sufficient to confer
standing on the de Neuis unless they Jost standing by giving
Fritch a quitclaim deed. A quitclaim deed conveys “all right,
title, and interest of the grantor in the premiscs described”
to the grantee. Minn.Stat. § 507.07. The de Neuis, however,
gave Fritch a quitclaim deed that includes the disputed arca.
The quitclaim deed does not change the fact that they are
still an original party to the warranty deed conveyed to the
Slindees and subject to liability if the warranty deed does not
accurately describe the property they attempted fo convey.
Accordingly, we conclude that the de Neuis have standing and
the quitclaim deed does not affect that standing.

II.

*4 The second issue is whether the district court applied
collateral estoppel and, if so, whether it was proper, Here, the
district court found the basic elements necessary to establish
reformation. The Slindees argue that the district court looked
to the prior litigation between Fritch and the Slindees and that
the distriet court in effect used collateral estoppel improperly
to prevent them from litigating fact-related issues. “Whether
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collateral estoppel precludes litigation of an issue is a mixed
question of law and fact that we review de novo.” Hauschildt
v, Beckingham, 686 N.W.2d 829, 837 (Minn.2004). If it
is decided lhat collateral estoppel is available, the district
court's decision to apply the doctrine is reviewed for abuse
of discretion. Pope Cnty. Bd. of Comm'rs v. Pryzmus, 682
N.W.2d 666, 669 (Minn.App.2004), review denied (Minn.
Sept. 29, 2004).

Collateral estoppel, or issue preclusion, applies when:
(1) the issue was identical to one in a prior adjudication;

(2) there was a final judgment on the merits; (3) the
estopped party was a party 0r in privity with a party to the
prior adjudication; and (4) the estopped party was given
a full and fair opportunity to be heard on the adjudicated
issue.

Ellis v. Minnieapolis Comni'n on Civil Rights, 319 NNW.2d
702, 704 (Minn.1982); see also 4 & A Vending Co. v. Comm'r
of Revenue, 608 N.W.2d 544, 547 (Minn.2000) (listing the
same factors). “Collateral estappel precludes the relitigation
of issues which are ... necessary and essential to the resulling
judgment.” Eflis, 319 N.W.2d at 704.

Here, the earlier litigalion between Fritch and the Slindees
addressed the boundaries of the property the Slindees
intended to purchase, the problems of the de ‘Neuis' deed to the
Slindees, and the Slindees' mistake in that regard. However,
i the Fritch case, the distriet court dismissed the reformation
claim with prejudice on the ground that the proper parties
were not before the court. Because the district court did
not reach the merits of the claim of reformation for mulual
mislake, there was not a final judgment on the merits of that
claim.

We agree with the Slindees that the findings about mistake
in the earlier litigation were not necessary and essential to
the judgment, and therefore those findings cannot be used
to estop the Slindees in this cese. However, after carefully
examining the record, we conclude that the district court does
not refer to collateral estoppel or rely on the earlier Fritch/
Slindee litigation in granting summary judgment. The district
court noted that the “issues in this case were previously
tried in Cass County District Court.” The district court then
proceeded with a brief discussion of the facts of the present
case and granted summary judgment. So while collateral
estoppel is not available to the district court as a matter of law,

the district court did not rely on the doctrine, but determined
mutual mistake based on the record before it.

III.

%5 The third issue is whether the district court abused
its discretion by not granting additional time for discovery
before ruling on the summary judgment motion. Minn. R.
Civ. P. 56.06 allows the district court to grant additional
time for discovery if the district court determines it to be
necessary. Discovery orders by the district court will not
be disturbed absent a clear abuse of discretion. Shetka v.
Kueppers, Kugppers, Von Feld: & Salmen, 454 N.w.2d 916,
92] (Minn.1990).

The Slindees submitted an affidavit from their lawyer stating
that he hiad a good-faith belief that discovery would result in
admissible evidence on the issue of reformation. However,
prior to the de Neuis' motion for summary judgment, Lhe
Slindees had not engaged in any discovery in this action.
Once a summary judgment request was before the district
court, the Slindees did not identify specific discovery that
they wished to undertake, and they did not serve any
motions for discovery. They simply requested that the district
court deny summary judgment to enable them to engage in
undesignated discovery. The Slindees point to no caselaw
to support their claim thal the district court sbused its
discretion by ruling without additionsl discovery. A mere
assertion not supported by argument or authority is waived
on appeal unless prejudicial error is obvious upon inspection,
State v. Modern Recycling, Inc, 558 NW.2d 770, 772
(Minn.App.1997) (citing Schoepke v. Alexander Smith &
Sons Carpet Co., 290 Minn. 518, 512-20, 187 N.W.2d 133,
135 (1971)). On this record, we conclude that the district court
did not abuse its discretion in precluding undefined discovery
by granting summary judgment.

IVv.

The fourth issue is whether there are any genuine issues of
material fact that prectude the district court from ordering,
summary judgment and reforming the deed. “We review de
novo whether a genuine issue of material fact exists” and
“whether the district court erred in its application of the law.”
STAR Cirs., Inc. v, Faegre & Benson, L.L P., 644 N.W.2d 72,
77 (Minn.2002).
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Summary judgment is granted “if the pleadings, depositions,
answers to inlerrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine
issue as fo any material fact and that cither party is entitled
to a judgment as a matter of law.” Minn. R. Civ. P. 56.03.
The evidence must be viewed in the light most favorable to
the non-moving party. Fabio v. Belfomo, 504 N.-W.2d 758,
761 (Minn.1993). To reform 2 written instrument based on
mutual mistake the evidence must be “clear, unequivocal,
and convincing.” Nerwvest Bank Minnesota, ¥.A4. v. Ode, 615
N.W.2d 91, 95 (Minn.App.2000) (quotation omitted), review
denied (Minn. Qct. 17, 2000). “This does not mean that a
party is required to establish such mistake beyond reasonable
doubt” Golden Valiey Shopping Ctr., Inc. v. Super Value
Realty, Ine., 256 Minn. 324, 98 N.W.2d 53, 58 (Minn.1959).

%4 To grant reformation based on mutual mistake, the
district court must find *(1) there was a valid agreement
between the parties expressing their real intentions; (2) the
written instrunient failed to express the real intentions of the
parties; and (3) this failure was due toa mutual mistake of the
parties...." Nonves! Bank Minnesota, N.A., 615 N.W .2d al 95
(quatation omitted).

Here, the de Neuis testified that they conveyed a 200-foot-
wide parcel, but that they were mistaken in describing the
western boundary. Their mistake is not challenged. To decide
the issue of reformation, the remaining question is whether

the Slindees were also mistaken. % The district court had
the parties' motions and oral arguments, along with nine
pages of the transcript from the Fritch trial. The nine pages
include sections from the direet and cross-examinations of
FEric Skindee and Dean de Neui.

3 The partics do not urge this court to analyze the location
of the east and west boundaries of the parcel conveyed
separalely in connection with the determination of
a mumal misiake. We analyze the mistake question
relating to the location of the 200-foot-wide parcel as a
whole.

During cross-examination, Eric Slindee agreed that Dean
de Neui pointed out the fence built on the relocated, 1969
boundary line as the westemn boundary of the property when
Mr. Slindee was inspecting the property. Later, Slindee's
attention was directed to the title-insurance policy and the
deed, both of which state that he was purchasing 200 feet of
property. The cross-examination continued:

Q: And you thought it started at the Muscari fence line
[relocated, 1969 boundary line] on the wesl, lhe two
hundred feet that you were purchasing, correct?

A: That's what, Mr, de Neui pointed out the fence line as
what he thought was the west boundary line, yes.

Eric Slindee also testified on cross:

A: T don't believe there is a mistake in the description from
the deed that Mr. de Neui gave me.

Q: Do you understand that the description in the deed that
you got from Mr. de Neui doesn't include your garage for
instance?

Ac: I understand that today.
Q: And you don't consider that to be a mistake?

A: Not after talking to the previous owners of the property,
I don't believe it to be a mistake, no.

Drawing all inferences in favor of the Slindees, the testimony
indicates that there was a valid agreement between the parties
expressing their intentions. The Slindees thought they were
purchasing 200 feet of property starting at the fence line built
on the 1969 boundary. The Slindees also thought that the 200
feet of property included the path to the lake that was actually
more than 200 feet from the fence line.

There was an agreement between the parties to convey a
200-foot-wide parcel of land measured from the boundary
line established by the 1969 boundary-shifting agreement.
What wes to be 200 feet was confused with what was
approximately 300 feet The Slindees inspected the property
three times before purchasing. The possibility of acquiring
approximately 300 feet daes not create a genuine issue of
material fact of whether there was a mislake as to the location
of west and cast boundaries. Erc Slindee's testimony that
there was not a mistake conflicts with his testimeny of
what he viewed end understood, and the statement does
not address his view at the time he purchased the property.
His testimony is not enough to raise a genuine issue of
material fact. See Banbury v, Omnitron fnr'l, Inc., 533 N.W.2d
876, 881 (Minn.App.1995) (“A self-serving affidavit lhat
contradicts earlier damaging deposition testimony is not
sufficient to create a genuine issue of material fact.”). The
written instrument failed to accurately describe the lake-home
property being purchased and that failure was caused by a
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mutual mistake of the patties. Due to the mutual mistake, the
deed should be reformed.

V.

*7 Finally, in affirming reformation of the deed, this court
notes that the warranty deed now conveys property that the
de Neuis did not have proper title to and that the de Neuis are
likely liable for quieting title to that portion of the property.
The de Neuis noted this liability to the district court.

Because there was no genuine issue of material fact on the
issue of reformation of the deed, we affirm. Because it is not
clear from the record whether this action was to be continued
to quiet title to the western portion of the property under
the reformed deed, we remand for such further appropriate
proceedings as the district court or the de Neuis my determine
is necessary.

Affirmed and remanded.

End of Documenl
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1 Both relator and MDE have included facts in their
bricfs thal are outside of MDE's record. Each has
submitted affidavits that are not in the record, attesting
to the accuracy of facts stated. The [acts oullined below
are reconstructed from documents contained in MDE's
record, unless otherwise identifted.

MDE notified relator by telephone that it would be conducting
an audit, but did not identify the scope of the audil. One-
and-one-half busincss days before the audit was scheduled
to begin, MDE sent a letter, confirming that a 2000-01

MARSS ? audit was scheduled for July 30 through August 2,
2002, at the office of relator's business director. The letter did
not identify the scope of the audit but listed the data that MDE
needed to complete the audit. All of the requested data related
to the number of students and the number of instructional
days.

& MARSS is the Minnesota Automated Reporting Student
System. Due to computer problems, the couse of which
has not been idenlified, relator's 200001 MARSS daota
was corrupted and had to be reconstrucled from manualy
maintained records.

In mid-September 2002, the anditor e-mailed the school with
a list of additional items that MDE needed to complete
the audit. The items included free- and reducedlunch
applications, caleulated average daily membership for
twelfth-grade students, adult learners, early kindergarten
students, end original Continvel Leamning Plans (CLPs) for
all students.

In April 2003, MDE issued its eudit report. The cover letter
for the report slated: *“The audit findings indicate a decrease

Opinion in general education revenue of 5229,655.45 for the 2000-01
fiscal year and a decrease in compensatory revenue of £206,
UNPUBLISHED OPINION 247.60 for he 2001-02 school year.”3
T BURNER, Judge.
STONE ) Tudge 3 General education revenue is the sum of revenues
#1 Relator Minnesota Transitions Charter School, {including basic revenue, basic skills revenue, total
Minnesota School District # 4017, challenges the Minnesota :’:’m““i °ap'f‘a‘ "_‘I"““‘,"") :"“;"d i’}f a f°““““; ‘f;’f
f . + q ¢ number of puplt units, based on ihe average daily
tn t M dit dete: tion th
Depertment of Education { DE) audit determination that enroliment. Minn.Stat. §§ 126C.08, subd, 1, 126C.10,
relator received overpayments of education eid from the state, X
L . . subd. 1 {2002), Compensatory revenue is computed by
Because the record is insufficient to allow adequate review, the sum of the number of pupils enrolled and cligible
we remand. to receive free lunch and one-helf of Lhe pupils cligible
10 receive reduced priced lunch, on October 1 of the
previous fiscal year. MinnSlal. §§ 126C.05, subd. 3,
1 126C.10, subd. 3 (2002).
FACTS
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According to the report, the audit included, but was nol
limited to, examination of the school calendar, length of
student school day, manual monthly/daily attendance records,
student transcripts, continuing lcarning plans, and education
benefits applications.

The report included five major findings and recommendations
that (1) reduced the number of instructional days for students
in grades K through 12 from 173 to 168 in the 2000-01
core school year; (2) reduced the number of instructional
days from 38 o 30 for students in grades K—6 and 9-
12 in the 2000-01 learning year; (3} reduced the number
of instructional days for students in grades 7-8 from
3% to 29 in the 200001 leaming year; (4) reduced the
average daily membership by 48.09 students for the 2000-
01 school year, and (5) decrcased the total number of
students eligible to receive reduced lunch by 5, and the
number of students eligible to receive free lunch by 82
for calculating compensatory revenue for fiscal year 2001-
02. The audit report contains exhibits purporting to support
each finding and an additional seven “General Comments"
noting deficiencies in relator's records, record keeping, and
procedures.

The cover letter for the report advised relator to review
the findings and recommendations and stated, “Final
determination as to any action that may be required will be
made after you have an opportunity to appeat the findings and
recommendations.” The letter asked relator to forward any
additional information it believed “may have a bearing on the
final determination of the report” within two weeks.

*3 Relator asserts that because the data requested for the
audit was limited to documentation proving that the reported
number of students in school on days reported was correct,
relator believed the seope of the audit was limited to an audit
of general education revenue, and that it first learned that the
audit covered compensatory revenue jssues when it received
the audit report. But relator admils that the repeated visits of
the auditor after the original date for conclusion of the audit
and expanded information requests by MDE included data
relating to compensatory-aid eligibilily.

Relator e-mailed notice of an intent to appeal all of lhe
audit findings, and followed up with a letter confirming
the appeal with ten pages of argument and six exhibits
attached. MDE does not have amy identified process for
conducting an audit appeal, MDE's briefon appeal, supporied
by an affidavit propared for this appeal, asserts that Assistant

Commissioner Chas Anderson established an audit appeals
committee, consisting of senior MDE staff, to review the
appeal and make recommendations ta her.

Relator's representatives met with MDE staff, presumably
the audit appeals comunittee, but there is no record of
who was present, Relator characterizes this encounter as a
hearing; MDE characterizes it as a meeting to give relator'’s
representatives the opportunity to explain submissions in
support of its appeal. The event was not recorded and there
are no minutes or notes of what occurred. Relator was not
given any guidance from MDE concerning how Lhe appeal
would be conducted or what additional documentation would
be cansidered. Assistant Commissioner Chas Anderson, who
decided the appeal, did not attend the mecting. After the
meeting, MDE requested additional materials in support of
relator's appeal. In August 2003, Anderson issued MDE's
decision regarding the appeal, adjusting the audit findings
to increase relator's general education revenue for 2000-01

by §28,811.26.% The decision states specifically what MDE
agreed to change from the original report, which included
(1) revising the number of instructional days found in the
audit from 168 to 170 for elementary students and 169 for
secondary students; (2) counting August 7-23, 2001, that
the audit had excluded from the Leaming Year Program
instructional days, but only far five students, not eight as
claimed by relator; and (3) accepting CLPs [or elementary
students.

4 The partics dispute whether this figure is supported by
the oppeal decision. Relator asserls that it has no idea
how the figure was calculaled. MDE argued that the
calculation can be made based on adjusiments o the audit
report contained in the appeal decision. This court is not
sufficiently familiar with the formula for calculating aid
or its application to these facts to ailempt the calculation.

The decision asserts Ihat relator “agreed to accept the audat
finding for FY 2002" regarding the number of students
eligible for free or reduced-price lunch, a statement that
relator asserts is not true, noting thal it produced records
regarding 16 students to challenge the audit findings. At
oral argument, MDE's attomey candidly conceded that the
decision does not address this challenge by relator.

Tn this appeal by certiorari, relator argues hat (1) MDE
arbilrarily ignored evidence of student attendance and
eligibility; (2) MDE's failure to support its decision makes it
arbitrary and capricious; and (3) MDE's failure to consider
all issues appealed, failure of Anderson to attend the review,
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and the fact that those present reviewing the appeal had not
previously been involved in such an appeal, denied relator due

process.

DECISION

*3 Administrative decisions are generally presumed correct
and are given a natrow scope of review. Reserve Mining
Co. v. Minnesota Pollution Control Agency, 364 N.W.2d
411, 414-15 (Minn.App.1985). Agency decisions are given
great deference because of the expertise enjoyed by the
agency. Jd. et 415, On review of an agency decision, this
court must sustain the commissioner's decision if the findings
are supported by substantial evidence. Caldwell v. City af
Minneapalis, 486 N.W.2d 151, 155 (Minn.App.1992), review
denied (Minn. Aug. 4, 1992). “The substantial evidence
test requires a reviewing couri to evaluate the evidence
relicd upon by the agency in view of the entire record
as submitted” Cable Communications Bd. v. Nor-wesf
Cable Communications P'ship, 356 N.W.2d 658, 6G8-69

(Minn.1984).

Generally, great deference is given to administrative fact
finding. Hough Tranmsit, Ltd. v. Harig, 373 N.W.2d 327,
333 (Minn.App.1985). Absent manifest injustice, inferences
drawn from the evidence by an agency must be accepted by
a reviewing court “even though it may appear that contrary
inferences would be belter supported or that the reviewing
court would be inclined to reach a different result were it the
trier of fact.” Eflis v. Minneapolis Comm'n on Civil Rights,
295 N.W.2d 523, 525 (Minn.1980).

But an agency decision is arbitrary and capricious if it is not
supported by written findings and reasons, in more than just
a conclusory fashion, because “it represents the agency's will
rather than its judgment.” Reserve Mining, 364 N.W.2d at
414, There is no defined rule as to how detailed and specific
findings should be, Morey v. Seh. Bd. of Indep. Sch. Dist, No.
492, Austin Pub. Schs., 271 Minn, 445,450, 136 N.W.2d 105,
108 (1965). The general rule is that an administrative agency

should with  clarity and
completeness  the  facts  amd
conclusions essential to its decision so
that a reviewing court ¢an determine
from the record whether the facts
furnish justifiable reason for its action.
An administrative [agency] should not

state

leave to the court the obligation to
spell oul, to argue, to choose between
conflicting inferences.

Id (quotations omitted). When an agency rakes an important
decision without writlen findings and reasons, it will not
be allowed to rationalize its action in retrospect on appeal.
Reserve Mining, 364 N.W.2d at 415 (noting that to sanclion
such a procedure runs the risk inherent in any opportunity to
rationalize or justify what one has done before).

1. Evidence and flindings

Relator argues that MDE arbitrarily disregarded certain
evidence and failed to support its decision with appropriate
findings. Specifically, relatar argues that in reducing relator's
number of instructional days from rclator's claim of 173
to 170 for grades K—6 and 169 for secondary students,
MDE ignored evidence from the Minneapolis Public Schools
Transportation documenting bus runs on the excluded days,
and evidence from relator’s catering service of meals served
to students on the disputed days. MDE dismissed (his
evidence as “insufficient proof of instruction.” At oral
argument, relator claimed that attendance records for those
days showing students were present were reviewed by the
auditor but not made part of the record.

+4 Minnesota law requires a public school to keep ils
records open for inspection by the state auditor, and to
keep for a minimum of three years: (1) identification of the
annual session days held; (2) a record of each pupil's daily
attendance; and {3) identification of the to-and-from schaal
transportation category per pupil Minn.Stat. § 127A.41,
subd. § (Supp.2003). A charter school, like relator, is defined
ag a public school within the public school system. Minn.Stat.
§ 124D.10, subd. 7 (2002). Charter schools receive state funds
the same as other schoals in the school district Minn.Stat. §
124D.11 (2002). The attendance records that are in the record
are inadequate to support relator's assertion that students
were in attendance on some of the disputed days, and
do not identify whether they are for elementary, seventh-
and eighth-grade, or secondary students. But the record
is silent concerning why transportation and meals-served
recards offered by relator are inadequate to supplement the
fanity attendance records. And there is no explanation in the
record regarding whether additional attendance records were
reviewed, and if not, how the reviewed records were selected,

Despite MDE's explanation for its decision contained in
its appeal brief, this court cannot accept the agency's
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retrospective justification for its action. See Reserve Mining,
364 N.W.2d at 415, Without a8 contemporanecus explanation
of how MDE reached its determination, this court is not
in a position to adequately review the decision. See Cable
Communications Bd., 356 N.W.2d 668—69 (requiring a
reviewing court to evaluate the cvidence relied on by the
agency in view of the entire record as submitied). We
conclude that a remand is necessary for the development of
a more complete record and for MDE to make sufficient
findings based on the record ta permit appellate review.

1I. Due process

Relator argues that it was denied procedural duc process
because the decision maker was not present at the review
meeting, those who were present were not Familiar with audit
appeals, and MDE refused to coosider all issues appealed.
The record does not indicate who was present at the meeting,
although MDE does not dispute the assertion that Anderson
was not present. The decision states that Anderson based
her decision on *“information provided at the May 23, 2003
meeling with department staff and several follow-up inquiries
after that meeting,” but it is undisputed that there are no
minutes, recordings, or notes of what transpired at the meeting
or what Anderson was told about what transpired.

A public school district, as a governmental agency, is not
considered a “person” within the protection of the due process
clause. Nelson v, Bemidji Regional Inferdistrict Council,
350 N .W.2d 38, 40 (Minn.App.1984). Therefore, a public
school district cannot demand a formal hearing based on
constitutional duc process, but can do so only based on a
statute granting il the right to a hearing. State ex. rel. Indep.
Sch. Dist. No. 276 v. Dep't of Educ., 256 N.W.2d 619,
623 (Minn.1977). MDE has a statutory right to perform an
audit. Minn.Stat. § 127A.41, subd. 3 (2002). The stalute,
however, does not provide an audited district with the right
to a formal hearing. Despite the heading of subdivision 5,
“District appeal of aid reduction,” the text of subdivision 5
deals only with the requirement that 2 school district keep
its records open should the commissioner perform an audit.
Minn.Stat. § 127A.41, subd. 5 (2002). If a statute does not

provide therightto a formal hearing, “it must be assumed that
the legislature intended the proceedings to remain informal
and nonadversary despite their adjudicative character,” fndep.

Sch. Dist. No. 276, 256 N .W.2d at 624.° And, the sttute
does not mandate the presence of the decisionmaker at
any review process MDE provides on an appeal from a
reduction in aid as a result of an error in aid distribution
under Minn.Stat. § 127A.24, subds. 2, 3 (2002). it appears,
therefore, (hat although a more structured pnd clear process
of appeal would have been helpful to relator, relator received
all of the procedural process it was due.

5 In contrst, Minn.Stat. § 127A.42, subds. 1,5 (2002)
mandates a hearing when there is a reduction of slate aid
due to a violation of law.

IIL Faflure to consider issues raised in audit appeal

*5 Relator challenged the audit's finding on the number
of students eligible for free or reduced-price lunches, and
MDE, without explanation, failed to address this challenge,
erroneously stating that relator had accepted the audit figures.
The record contains applications for the benefits, but no
explanation of what determination was made about eligibility
for the students named. Despite MDE's counsel's confidence
in this court to make an independent evaluation of eligibility,
we are unwilling to make this determination, especially given
the absence of any record of the arguments for and against
eligibility. The record is not sufficient to permit an adequate
review of this issue, and on remand, MDE needs to identify
the factal basis and reasoning behind its determination on the
number of students cligible for free or reduced-price lunch.

We agree with relator that MDE, an remand, should identify
not only what documentation and dala it relied on lo
suppart each of its findings, but explain why other offered
documentation was rejected or found to be insufficient, and
clearly idenlify how each decision affects the calculation of
aid to which relator is entitled.

Remanded.

£nd of Document
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